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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2007AP1281- D 
  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the Matter of Disciplinary Proceedings 
Against Michael F. Hupy, Attorney at Law: 
 
Office of Lawyer Regulation, 
 
          Complainant-Respondent, 
 
     v. 
 
Michael F. Hupy, 
 
          Respondent-Appellant. 
 

FILED 
 

MAY 27,  2011 
 

A.  John Voel ker  
Act i ng Cl er k of  

Supr eme Cour t  
 
 

  

 

ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    At t or ney Mi chael  F.  Hupy appeal s f r om 

t he r epor t  and r ecommendat i on of  t he r ef er ee,  At t or ney James J.  

Wi ni ar ski ,  t hat  he be publ i c l y r epr i manded f or  hi s pr of essi onal  

mi sconduct  and t hat  he be r equi r ed t o pay t he f ul l  cost s of  t hi s 

di sci pl i nar y pr oceedi ng.   I n par t i cul ar ,  At t or ney Hupy 

chal l enges t he r ef er ee' s concl usi ons t hat  he commi t t ed t hr ee 

vi ol at i ons of  t he Rul es of  Pr of essi onal  Conduct  f or  At t or neys.  
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¶2 Af t er  t hor oughl y r evi ewi ng t he mat t er ,  t he cour t  i s  

evenl y spl i t  as t o whet her  t her e i s a v i ol at i on of  SCR 20: 8. 4( c)  

as al l eged i n Count  1 of  t he compl ai nt  f i l ed by t he Of f i ce of  

Lawyer  Regul at i on ( OLR) .   Chi ef  Just i ce Abr ahamson,  Just i ce 

Br adl ey,  and Just i ce Cr ooks concl ude t hat  At t or ney Hupy engaged 

i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on,  i n v i ol at i on of  SCR 20: 8. 4( c) , 1 by sendi ng out  

a mass- mai l i ng post car d at  i ssue i n Count  1.   Just i ce Pr osser ,  

Just i ce Roggensack,  and Just i ce Zi egl er  concl ude t hat  t he 

post car d does not  const i t ut e an et hi cal  v i ol at i on.   Wi t h r espect  

t o Count  2,  Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey,  Just i ce 

Cr ooks,  and Just i ce Pr osser  concl ude t hat  At t or ney Hupy vi ol at ed 

SCR 20: 8. 4( c)  by sendi ng out  a mass- mai l i ng br ochur e t o 

pot ent i al  c l i ent s i n 2006 t hat  cont ai ned a f al se st at ement . 2  

Fi nal l y,  t he cour t  det er mi nes t hat  t he OLR f ai l ed t o pr ove a 

v i ol at i on on Count  3,  whi ch al l eged t hat  At t or ney Hupy had 

vi ol at ed f or mer  SCRs 20: 7. 1( a) 3 and 20: 7. 5( a) 4 by af f i x i ng a 

                                                 
1 SCR 20: 8. 4( c)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 

l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  

2 Just i ce Roggensack and Just i ce Zi egl er  concl ude t hat  t he 
OLR di d not  pr ove a v i ol at i on of  SCR 20: 8. 4( c)  on Count  2 and 
t her ef or e di ssent .  

3 For mer  SCR 20: 7. 1( a)  ( ef f ect i ve t hr ough June 30,  2007)  
pr ovi ded as f ol l ows:  

A l awyer  shal l  not  make a f al se or  mi sl eadi ng 
communi cat i on about  t he l awyer  or  t he l awyer ' s 
ser vi ces.   A communi cat i on i s f al se or  mi sl eadi ng i f  
i t :  
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st i cker  t o hi s cor r espondence i n 2004 t hat  announced t he " 35t h 

Anni ver sar y"  of  hi s l aw f i r m,  known at  t he t i me as Mi chael  F.  

Hupy and Associ at es,  S. C. 5   

¶3 We det er mi ne t hat  a publ i c r epr i mand i s appr opr i at e 

di sci pl i ne f or  At t or ney Hupy' s pr of essi onal  mi sconduct  i n 

conduct i ng mass mai l i ngs of  a f al se adver t i s i ng br ochur e.   We 

                                                                                                                                                             
 ( 1)  cont ai ns a mat er i al  mi sr epr esent at i on of  f act  
or  l aw,  or  omi t s a f act  necessar y t o make t he 
st at ement  consi der ed as a whol e not  mat er i al l y  
mi sl eadi ng;  

 ( 2)  i s  l i kel y t o cr eat e an unj ust i f i ed 
expect at i on about  r esul t s t he l awyer  can achi eve,  or  
st at es or  i mpl i es t hat  t he l awyer  can achi eve r esul t s 
by means t hat  v i ol at e t he Rul es of  Pr of essi onal  
Conduct  or  ot her  l aw;  

 ( 3)  compar es t he l awyer ' s ser vi ces wi t h ot her  
l awyer s '  ser vi ces,  unl ess t he compar i son can be 
f act ual l y subst ant i at ed;  or  

 ( 4)  cont ai ns any pai d t est i moni al  about ,  or  pai d 
endor sement  of ,  t he l awyer  wi t hout  i dent i f y i ng t he 
f act  t hat  payment  has been made or ,  i f  t he t est i moni al  
or  endor sement  i s not  made by an act ual  c l i ent ,  
wi t hout  i dent i f y i ng t hat  f act .  

4 For mer  SCR 20: 7. 5( a)  ( ef f ect i ve t hr ough June 30,  2007)  
st at ed:  

A l awyer  shal l  not  use a f i r m name,  l et t er head or  
ot her  pr of essi onal  desi gnat i on t hat  v i ol at es Rul e 7. 1.   
A t r ade name may be used by a l awyer  i n pr i vat e 
pr act i ce i f  i t  does not  i mpl y a connect i on wi t h a 
gover nment  agency or  wi t h a publ i c or  char i t abl e l egal  
ser vi ces or gani zat i on and i s not  ot her wi se i n 
v i ol at i on of  Rul e 7. 1.  

5 The l aw f i r m i s now known as Hupy and Abr aham S. C.   For  
ease of  r ef er ence,  t hi s deci s i on wi l l  r ef er  t o t he l aw f i r m as 
t he " Hupy l aw f i r m. "  
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emphasi ze t hat  at t or neys must  be car ef ul  t o ensur e t hat  t he 

adver t i s i ng mat er i al s t hey send t o member s of  t he publ i c ar e 

t r ut hf ul  about  t hemsel ves and about  ot her  at t or neys.  

¶4 Ther e ar e not  f our  j ust i ces who woul d r each t he same 

r esul t  r egar di ng t he amount  of  cost s t o be i mposed on At t or ney 

Hupy.   Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey,  and Just i ce 

Cr ooks woul d i mpose al l  cost s,  wi t h t he except i on of  OLR' s pr e-

appeal  at t or ney f ees t hat  i t  at t empt ed t o add i n r esponse t o 

t hi s cour t ' s  quest i ons at  or al  ar gument .   Just i ce Pr osser  woul d 

i mpose a t ot al  of  $35, 000 i n cost s agai nst  At t or ney Hupy.   

Just i ce Roggensack and Just i ce Zi egl er  woul d not  i mpose any 

cost s because t hey have concl uded t hat  t he OLR f ai l ed t o pr ove 

any vi ol at i ons agai nst  At t or ney Hupy.   Thus,  because t hr ee 

j ust i ces woul d i mpose mor e t han $35, 000 i n cost s and Just i ce 

Pr osser  woul d i mpose $35, 000 i n cost s,  t he deci s i on of  t he 

maj or i t y of  t he par t i c i pat i ng j ust i ces i s t o i mpose $35, 000 i n 

cost s on At t or ney Hupy.  

¶5 At t or ney Hupy was admi t t ed t o t he pr act i ce of  l aw i n 

Wi sconsi n i n 1972.   He has never  bef or e been t he subj ect  of  

pr of essi onal  di sci pl i ne.  

¶6 The f i r st  t wo count s of  t he OLR' s compl ai nt  r el at e t o 

adver t i s i ng pi eces i ssued by t he Hupy l aw f i r m t o pot ent i al  

c l i ent s,  i n whi ch At t or ney Hupy cr i t i c i zed At t or ney Char l es 

Hausmann.   Accor di ng t o t he r ef er ee' s f i ndi ngs of  f act ,  At t or ney 

Hupy wor ked f or  At t or ney Hausmann' s l aw f i r m,  t hen known as 
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Hausmann- McNal l y S. C. , 6 f r om 1976 t o 1989.   I n 1989 t her e was a 

f al l i ng out  bet ween At t or ney Hausmann and At t or ney Hupy,  and 

At t or ney Hupy l ef t  t he Hausmann- McNal l y f i r m t o j oi n t he l aw 

f i r m of  Jacobson,  O' Dess,  and Kr i ngs S. C.   At  t he t i me t hat  

At t or ney Hupy l ef t ,  t her e was consi der abl e ani mosi t y bet ween 

At t or ney Hupy and At t or ney Hausmann,  and t hat  ani mosi t y has 

cont i nued t o t he pr esent  day.   Bot h At t or ney Hupy and At t or ney 

Hausmann pr act i ce i n t he ar ea of  pl ai nt i f f s '  per sonal  i nj ur y 

l aw.   They and t hei r  r espect i ve l aw f i r ms have compet ed f or  

per sonal  i nj ur y c l i ent s s i nce 1989.    

¶7 I n June 2002 At t or ney Hausmann pl ed gui l t y t o a 

f eder al  char ge of  i nt er st at e mai l  and wi r e f r aud by depr i v i ng 

hi s c l i ent s of  t he r i ght  t o hi s honest  ser vi ces i n connect i on 

wi t h a k i ckback scheme wi t h a chi r opr act or  t o whom At t or ney 

Hausmann r ef er r ed cl i ent s.   The f eder al  di st r i ct  cour t  sent enced 

At t or ney Hausmann t o t wo mont hs i mpr i sonment  and 16 mont hs of  

super vi sed r el ease.   I t  al so r equi r ed At t or ney Hausmann t o 

compl et e 40 hour s of  communi t y ser vi ce and t o pay $77, 000 i n 

r est i t ut i on t o hi s c l i ent s.   At t or ney Hausmann began ser vi ng hi s 

f eder al  pr i son sent ence i n November  2003.    

¶8 The OLR f i l ed a di sci pl i nar y compl ai nt  agai nst  

At t or ney Hausmann i n connect i on wi t h hi s f eder al  convi ct i on i n 

Januar y 2004.   That  di sci pl i nar y case ended i n Jul y 2005 wi t h 

t hi s cour t  suspendi ng At t or ney Hausmann' s l i cense f or  a per i od 

                                                 
6 Thi s l aw f i r m i s cur r ent l y known as McNal l y Law Of f i ces,  

S. C.   I t  wi l l  be r ef er enced as " Hausmann- McNal l y"  i n t hi s 
deci s i on.  
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of  one year ,  ef f ect i ve as of  August  30,  2005.   The r ef er ee i n 

t he pr esent  case speci f i cal l y f ound t hat  At t or ney Hausmann had 

ceased pr act i c i ng l aw pr i or  t o t he ef f ect i ve dat e of  hi s 2005 

suspensi on.   At t or ney Hausmann' s l i cense was r ei nst at ed by t hi s 

cour t  i n a deci s i on dat ed May 17,  2007.    

¶9 Shor t l y af t er  At t or ney Hausmann was sent enced,  

At t or ney Hupy and hi s l aw f i r m began t o i ncl ude l anguage i n 

t hei r  adver t i sement s t o pot ent i al  c l i ent s t hat  publ i c i zed 

At t or ney Hausmann' s convi ct i on and cr i t i c i zed t he Hausmann-

McNal l y f i r m.   I t  has been t he pr act i ce of  At t or ney Hupy and t he 

f i r m i n whi ch he has pr act i ced t o send out  ever y mont h di r ect  

mai l i ngs t o a l ar ge number  of  i ndi v i dual s who have r ecent l y been 

i nvol ved i n aut omobi l e acci dent s.  

¶10 Count  1 of  t he OLR' s compl ai nt  r el at es t o a post car d 

t hat  At t or ney Hupy began t o i ncl ude i n t hose di r ect  mai l  

packages begi nni ng i n December  2003.   The post car d was ent i t l ed 

" Bewar e:   You wi l l  Pr obabl y Get  a Let t er  f r om a Law Fi r m Whose 

Seni or  Par t ner  Went  t o Pr i son on November  28,  2003. "   Af t er  a 

gr eet i ng l i ne of  " Dear  Fr i end, "  t he post car d cont ai ned t he 

f ol l owi ng t ext :  

Li st en t o one exampl e of  what  l awyer  adver t i s i ng has 
come t o:   Hausmann McNal l y l aw f i r m Seni or  Par t ner ,  
Char l es J.  Hausmann,  went  t o pr i son f or  def r audi ng 
appr oxi mat el y 200 of  hi s f i r m' s per sonal  i nj ur y 
c l i ent s.   He and hi s f i r m st i l l  send di r ect  mai l  
adver t i s i ng t o acci dent  v i ct i ms t el l i ng t hem t o hi r e a 
l awyer  t hey can r eal l y t r ust .   Lawyer s can mai l  
l et t er s and adver t i se on t el evi s i on wi t hout  ever  
havi ng t r i ed a per sonal  i nj ur y case.  
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By separ at e mai l i ng we have sent  you a l et t er  
cont ai ni ng an ar t i c l e ent i t l ed How t o Fi nd a Good 
Per sonal  I nj ur y Lawyer  and i nf or mat i on about  our  f i r m.   
Pl ease t ake t he t i me t o r ead t hi s ar t i c l e and ask 
quest i ons bef or e you hi r e a l awyer .  

¶11 The r ef er ee f ound t hat  t he pr i mar y pur poses of  t he 

post car d ( and t he ot her  di r ect  mai l  pi eces sent  out  by At t or ney 

Hupy and hi s f i r m)  wer e t o sol i c i t  t he l egal  busi ness of  

i ndi v i dual s i nvol ved i n aut omobi l e acci dent s and t o di scour age 

t hose i ndi v i dual s f r om hi r i ng At t or ney Hausmann and hi s f i r m.   

Thus,  t he r ef er ee concl uded t hat  t he cont ent  of  t he post car d was 

commer ci al  speech.  

¶12 The r ef er ee al so f ound t hat  by pl aci ng t he st at ement  

" Lawyer s can mai l  l et t er s and adver t i se on t el evi s i on wi t hout  

ever  havi ng t r i ed a per sonal  i nj ur y case"  i n t he same par agr aph 

as st at ement s about  At t or ney Hausmann' s convi ct i on and t he 

Hausmann- McNal l y f i r m,  At t or ney Hupy " gave r eci pi ent s of  t he 

post car d t he f al se i mpr essi on t hat  Hausmann and t he l awyer s at  

t he Hausmann- McNal l y f i r m had never  t r i ed a per sonal  i nj ur y 

case. " 7  The r ef er ee f ur t her  f ound t hat  t he pl acement  of  t he l ast  

sent ence i n t he f i r st  par agr aph of  t he post car d next  t o 

st at ement s about  At t or ney Hausmann and t he Hausmann- McNal l y l aw 

f i r m had been done " del i ber at el y,  knowi ngl y,  and i n r eckl ess 

di sr egar d of  t he t r ut h. "    

¶13 On t he basi s of  t hese f i ndi ngs,  t he r ef er ee concl uded 

t hat  t he st at ement  about  not  havi ng t r i ed a per sonal  i nj ur y case 

                                                 
7 The r ef er ee expr essl y f ound t hat  at  t he t i me t he post car ds 

wer e cr eat ed and di st r i but ed al l  of  t he l awyer s at  t he Hausmann-
McNal l y f i r m had t r i ed per sonal  i nj ur y cases.    
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was " di shonest ,  decei t f ul ,  and mi sl eadi ng, "  and const i t ut ed a 

v i ol at i on of  SCR 20: 8. 4( c) .   

¶14 The r ef er ee r ej ect ed At t or ney Hupy' s ar gument  t hat  t he 

OLR was est opped f r om pr osecut i ng Count  1 because i t  had 

pr evi ousl y r evi ewed t he post car d and had r ai sed no obj ect i on.   

I n par t i cul ar ,  At t or ney Hupy poi nt ed t o t he f act  t hat  i n 

December  2003 he had submi t t ed t he post car d t o t he OLR as an 

adver t i sement  pur suant  t o SCR 20: 7. 3( c) 8 and t he OLR had not  

obj ect ed t o t he post car d at  t hat  t i me as bei ng f al se or  

mi sl eadi ng. 9  I n addi t i on,  when a gr i evance was subsequent l y 

f i l ed r egar di ng t he post car d,  an OLR i nvest i gat or  l ef t  a voi ce-

mai l  message f or  an at t or ney at  t he Hupy l aw f i r m st at i ng t hat  

t he i nvest i gat or  had not  f ound anyt hi ng wr ong wi t h t he 

adver t i sement  and had sent  t he mat t er  t o t he OLR' s deput y 

di r ect or  " f or  c l osur e. "    

                                                 
8 SCR 20: 7. 3( c)  pr ovi des as f ol l ows:  

Ever y wr i t t en,  r ecor ded or  el ect r oni c 
communi cat i on f r om a l awyer  sol i c i t i ng pr of essi onal  
empl oyment  f r om a pr ospect i ve c l i ent  known t o be i n 
need of  l egal  ser vi ces i n a par t i cul ar  mat t er  shal l  
i ncl ude t he wor ds " Adver t i s i ng Mat er i al "  on t he 
out si de envel ope,  i f  any,  and at  t he begi nni ng and 
endi ng of  any pr i nt ed,  r ecor ded or  el ect r oni c 
communi cat i on,  unl ess t he r eci pi ent  of  t he 
communi cat i on i s  a per son speci f i ed i n par s.  ( a) ( 1)  or  
( a) ( 2) ,  and a copy of  i t  shal l  be f i l ed wi t h t he 
of f i ce of  l awyer  r egul at i on wi t hi n f i ve days of  i t s  
di ssemi nat i on.  

9 As di scussed bel ow,  because At t or ney Hupy made t hi s same 
ar gument  on appeal ,  t hi s cour t  or der ed addi t i onal  memor anda on 
t he scope of  t he r evi ew of  adver t i s i ng mat er i al s conduct ed by 
t he OLR.  
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¶15 The r ef er ee concl uded t hat  t he i ni t i al  r evi ew of  t he 

post car d and t he voi ce- mai l  message by t he OLR i nvest i gat or  di d 

not  est op t he OLR f r om subsequent l y pur sui ng a c l ai m of  

pr of essi onal  mi sconduct .   As t he voi ce- mai l  message made cl ear ,  

an i ni t i al  r evi ew of  an adver t i sement  does not  pr ecl ude t he OLR 

f r om a subsequent  r evi ew i f  t he OLR r ecei ves a gr i evance or  

det er mi nes t hat  t he adver t i sement  i s pot ent i al l y  i n v i ol at i on of  

t he et hi cal  r ul es.   Wi t h r espect  t o t he i nvest i gat or ' s st at ement  

t hat  he had sent  t he subsequent  gr i evance f or  c l osur e,  t he 

r ef er ee not ed t hat  t he gr i evance was not ,  i n f act ,  c l osed by t he 

deput y di r ect or ,  who makes t he f i nal  deci s i on,  subj ect  t o r evi ew 

by t he di r ect or ,  whet her  t o c l ose a gr i evance or  pr oceed wi t h an 

i nvest i gat i on.  

¶16 Count  2 of  t he OLR' s compl ai nt  r el at ed t o anot her  

di r ect  mai l  i t em t hat  was cr i t i cal  of  At t or ney Hausmann and t he 

Hausmann- McNal l y f i r m.   Thi s wr i t i ng was i n t he f or m of  an 

ar t i c l e i n a di r ect  mai l  br ochur e r at her  t han a post car d.  

¶17 The ar t i c l e,  ent i t l ed " Read Mai l  f r om Lawyer s 

Caut i ousl y, "  began wi t h t he f ol l owi ng par agr aph:  

A l awyer  wi t h an of f i ce at  633 West  Wi sconsi n 
Avenue i n Mi l waukee,  who pl eaded gui l t y t o a f el ony 
af t er  def r audi ng 200 per sonal  i nj ur y c l i ent s and was 
sent enced t o Feder al  pr i son i s  st i l l  pr act i c i ng l aw 
pendi ng hi s appeal .   Hi s l aw f i r m i s st i l l  sendi ng 
l et t er s sol i c i t i ng per sonal  i nj ur y cases t o peopl e who 
have been i nvol ved i n mot or  vehi c l e acci dent s.   The 
l awyer ' s par t ner  sends a 28 page br ochur e t el l i ng 
i nj ur y v i ct i ms t hey shoul d " Fi nd a l awyer  and l aw f i r m 
t hey can r eal l y t r ust . "   What  t he br ochur e does not  
t el l  you i s t hat  t he seni or  par t ner  was convi ct ed of  
conduct  t hat  bet r ayed t he t r ust  and conf i dence pl aced 
i n hi m by hi s c l i ent s.  
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¶18 The r ef er ee f ound t hat  t he l awyer  r ef er enced i n t hi s 

par agr aph was At t or ney Hausmann and t he l aw f i r m was Hausmann-

McNal l y.   At t or ney Hupy' s appel l at e br i ef  acknowl edges t hat  

whi l e t he ar t i c l e does not  ment i on At t or ney Hausmann or  hi s l aw 

f i r m by name,  a r eader  woul d l i kel y have made t hat  connect i on.  

¶19 The br ochur e cont ai ni ng t hi s ar t i c l e was i ni t i al l y  

mai l ed t o pr ospect i ve c l i ent s i n November  2003.   The Hupy l aw 

f i r m sent  t hi s  br ochur e and ar t i c l e t o appr oxi mat el y 4, 000 

pot ent i al  c l i ent s each mont h f or  sever al  mont hs.   The OLR di d 

not  al l ege and t he r ef er ee di d not  f i nd t hat  t he ar t i c l e was 

f al se or  mi sl eadi ng when i t  was mai l ed out  dur i ng t hi s i ni t i al  

t i me per i od.   At  t hat  t i me At t or ney Hausmann' s appeal  of  hi s 

cr i mi nal  case was i ndeed pendi ng.   I n addi t i on,  al t hough 

At t or ney Hausmann began ser vi ng hi s pr i son sent ence i n November  

2003,  hi s l i cense t o pr act i ce l aw i n Wi sconsi n was not  suspended 

unt i l  August  2005,  when t he di sci pl i nar y pr oceedi ng agai nst  hi m 

was compl et ed.   Thus,  i n l at e 2003 and ear l y 2004 i t  was not  

f al se t o say t hat  At t or ney Hausmann coul d have been pr act i c i ng 

l aw pendi ng t he out come of  hi s f eder al  cr i mi nal  appeal  whi l e t he 

di sci pl i nar y i nvest i gat i on and pr oceedi ng wer e i n pr ogr ess.  

¶20 The r ef er ee f ound,  however ,  t hat  At t or ney Hupy and hi s 

f i r m once agai n i ncl uded t he ar t i c l e i n di r ect  mai l i ngs i n t he 

per i od of  Mar ch t o November  2006.   No changes wer e made t o t he 

ar t i c l e.   I t  cont i nued t o st at e t hat  At t or ney Hausmann was 

" st i l l  pr act i c i ng l aw pendi ng hi s appeal . "   The r ef er ee,  

t her ef or e,  f ound t hat  t he ar t i c l e as r epr i nt ed i n 2006 was f al se 

i n t wo r espect s.   Fi r st ,  by Mar ch 1,  2006,  At t or ney Hausmann' s 
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cr i mi nal  appeal  had been l ong concl uded and he had even been out  

of  pr i son f or  mor e t han t wo year s.   Second,  At t or ney Hausmann' s 

l i cense t o pr act i ce l aw i n Wi sconsi n had been suspended as of  

August  2005,  and he r emai ned under  suspensi on dur i ng t he 2006 

t i me per i od when t he ar t i c l e was di st r i but ed a second t i me.   

Al t hough At t or ney Hupy at t empt ed t o ar gue t o t he cont r ar y,  t he 

r ef er ee expl i c i t l y  f ound t hat  At t or ney Hausmann was not  engaged 

i n t he pr act i ce of  l aw dur i ng t he suspensi on of  hi s l aw l i cense.    

¶21 Thus,  t he r ef er ee f ound t hat  t he ar t i c l e' s st at ement  

i n 2006 t hat  At t or ney Hausmann " i s st i l l  pr act i c i ng l aw pendi ng 

hi s appeal "  was di shonest ,  decei t f ul ,  and mi sl eadi ng,  and 

const i t ut ed a mat er i al  mi sr epr esent at i on,  i n v i ol at i on of  

SCR 20: 8. 4( c) .   The r ef er ee f ur t her  f ound t hat  At t or ney Hupy' s  

use of  t hat  st at ement  f r om Mar ch t o November  2006 was done 

" del i ber at el y,  knowi ngl y,  and i n r eckl ess di sr egar d of  t he 

t r ut h. "  

¶22 The r ef er ee r ej ect ed At t or ney Hupy' s ar gument  t hat  t he 

f ai l ur e t o cor r ect  any f act ual  i naccur aci es when t he ar t i c l e was 

used f or  a second t i me i n 2006 was mer el y an over si ght .   The 

r ef er ee poi nt ed t o t he f act  t hat  nei t her  At t or ney Hupy nor  hi s 

par t ner  coul d pr ovi de evi dence of  per i odi c r evi ews of  

adver t i s i ng mat er i al  t o ensur e i t s f act ual  accur acy.   The 

r ef er ee expr essl y f ound t hat  At t or ney Hupy had i nt ent i onal l y 

t ur ned a bl i nd eye t o t he i naccur at e st at ement :  

I t  i s  unconsci onabl e t hat  t he r espondent  woul d 
dr af t  such t i me sensi t i ve adver t i s i ng and t hen 
essent i al l y  " f or get "  about  t he adver t i s i ng and 
cont i nue i t s use l ong af t er  i t  had become f act ual l y 
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i naccur at e.   I  do not  f i nd t hat  t he r espondent  s i mpl y 
" f or got "  about  t he of f endi ng l anguage,  or  t hat  he 
never  r evi ewed t he cont ent  of  t he br ochur e,  whi ch had 
by t hen been used t ens of  t housands of  t i mes.   
Respondent  chose t o i gnor e t he pr obl em l anguage f or  an 
ext ended per i od of  t i me f or  f i nanci al  gai n,  and f or  
pur poses of  del i ber at el y har mi ng hi s maj or  compet i t or .  

¶23 The r ef er ee al so r ej ect ed At t or ney Hupy' s cont ent i on 

t hat  t he st at ement  was f act ual l y accur at e i n 2006 because 

At t or ney Hausmann was i ndeed pr act i c i ng l aw at  t hat  t i me.   

Al t hough At t or ney Hupy cl ai med t hat  At t or ney Hausmann was 

pr act i c i ng l aw because hi s name r emai ned on some I nt er net  

websi t e i n connect i on wi t h t he l aw f i r m' s name and on an annual  

r epor t  f or  t he Hausmann- McNal l y l aw f i r m ser vi ce cor por at i on,  

t he r ef er ee f ound t hat  At t or ney Hausmann had not ,  i n f act ,  

engaged i n t he pr act i ce of  l aw dur i ng hi s suspensi on.   The 

r ef er ee made t he f ol l owi ng speci f i c  f i ndi ng:   " Ther e i s no 

evi dence t hat  [ At t or ney Hausmann]  per f or med l egal  wor k on any 

cl i ent  f i l e or  was pr esent  on t he pr emi ses of  t he l aw f i r m when 

any l egal  busi ness was conduct ed dur i ng hi s per i od of  

suspensi on. "  

¶24 At t or ney Hupy made a number  of  ot her  ar gument s agai nst  

a concl usi on of  pr of essi onal  mi sconduct  on Count s 1 and 2 

r el at i ng t o t he post car d and br ochur e ar t i c l e.   He asser t ed t hat  

t he post car d and ar t i c l e wer e pr ot ect ed speech under  t he Fi r st  

Amendment  because t hey wer e par t  of  At t or ney Hupy' s pur por t ed 

campai gn t o educat e t he publ i c about  t he danger s of  l awyer  

adver t i s i ng.   The r ef er ee concl uded,  however ,  t hat  bot h t he 

post car d and br ochur e ar t i c l e const i t ut ed commer ci al  speech.   He 

not ed t hat  bot h At t or ney Hupy and hi s par t ner  acknowl edged at  
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t he di sci pl i nar y hear i ng t hat  t he Hupy l aw f i r m had a pr of i t  

mot i ve i n sendi ng out  t he di r ect  mai l  adver t i s i ng at  i ssue i n 

Count s 1 and 2.   I ndeed,  t he post car d and t he br ochur e wer e 

mai l ed wi t h ot her  document s t hat  c l ear l y sol i c i t ed t he l egal  

busi ness of  t he r eci pi ent s.   Havi ng det er mi ned t hat  t he 

communi cat i ons at  i ssue wer e commer ci al  speech,  t he r ef er ee 

concl uded t hat  nei t her  communi cat i on was pr ot ect ed by t he Fi r st  

Amendment  because t hey cont ai ned f al se and mi sl eadi ng 

st at ement s.   Zauder er  v.  Of f i ce of  Di sci pl i nar y Counsel  of  t he 

Supr eme Cour t  of  Ohi o,  471 U. S.  626,  638 ( 1985)  ( " The St at es and 

t he Feder al  Gover nment  ar e f r ee t o pr event  t he di ssemi nat i on of  

commer ci al  speech t hat  i s f al se,  decept i ve,  or  

mi sl eadi ng,  .  .  .  . " ) .  

¶25 At t or ney Hupy al so ar gued t hat  he coul d not  be f ound 

i n v i ol at i on of  SCR 20: 8. 4( c)  on Count s 1 and 2 because t he OLR 

was obl i gat ed under  t hat  r ul e t o pr ove t hat  he had act ual  

knowl edge or  " subst ant i al  doubt "  as t o t he f al s i t y of  t he 

st at ement s.   The r ef er ee r esponded t hat  SCR 20: 1. 0( h)  def i nes 

" mi sr epr esent at i on"  as t he " communi cat i on of  an unt r ut h,  ei t her  

knowi ngl y or  wi t h r eckl ess di sr egar d. "   I n addi t i on,  t he r ul e 

st at es t hat  a per son' s knowl edge may be i nf er r ed f r om t he 

ci r cumst ances of  t he communi cat i on.   The r ef er ee f ound t hat  

At t or ney Hupy had knowi ngl y made f al se st at ement s i n t he t wo 

di r ect  mai l  pi eces.   Fi r st ,  he f ound t hat  At t or ney Hupy knew 

t hat  at  t he t i me t he post car d was di st r i but ed At t or ney Hausmann 

and t he l awyer s at  Hausmann- McNal l y had t r i ed per sonal  i nj ur y 

cases.   Second,  he f ound t hat  At t or ney Hupy knew i n 2006 t hat  
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t he st at ement  t hat  At t or ney Hausmann was st i l l  pr act i c i ng l aw 

pendi ng hi s appeal  was f al se.   At t or ney Hausmann' s appeal  had 

ended wel l  bef or e t hat  t i me and hi s l i cense t o pr act i ce l aw had 

al so been suspended.   At t or ney Hupy di d not  show t hat  at  t he 

t i me of  t he second use of  t he br ochur e ar t i c l e i n 2006 he had 

knowl edge of  any f act s t o suppor t  t he st at ement  t hat  At t or ney 

Hausmann was st i l l  pr act i c i ng l aw pendi ng hi s cr i mi nal  appeal .  

¶26 The r ef er ee r ej ect ed At t or ney Hupy' s c l ai m t hat  Count s 

1 and 2 v i ol at ed due pr ocess because SCR 20: 8. 4( c)  di d not  gi ve 

hi m suf f i c i ent  not i ce of  what  communi cat i ons ar e pr ohi bi t ed.   

The r ef er ee concl uded t hat  t he pr ohi bi t i on agai nst  engagi ng i n 

" conduct  i nvol v i ng di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on"  pr ovi ded suf f i c i ent  not i ce such t hat  a 

r easonabl e at t or ney,  wi t h knowl edge of  t he Wi sconsi n Supr eme 

Cour t  r ul es,  woul d know t hat  he or  she coul d not  make f al se 

adver t i s i ng c l ai ms l i ke t he ones made by At t or ney Hupy i n t he 

post car d and br ochur e ar t i c l e.  

¶27 The r ef er ee al so r ej ect ed At t or ney Hupy' s cont ent i on 

t hat  Count s 1 and 2 shoul d have been char ged under  SCR 20: 7. 1,  

whi ch pr ohi bi t s f al se or  mi sl eadi ng communi cat i ons about  a 

l awyer  or  t he l awyer ' s ser vi ces,  r at her  t han SCR 20: 8. 4( c) .   The 

r ef er ee st at ed t hat  i t  was wi t hi n t he OLR' s di scr et i on as t o 

what  char ges t o pur sue.   I n addi t i on,  t he r ef er ee not ed t hat  t he 

f act ual  f i ndi ngs he had made woul d al so have suppor t ed f i ndi ng 

vi ol at i ons of  SCR 20: 7. 1.  

¶28 Count  3 of  t he OLR' s compl ai nt  i nvol ved At t or ney 

Hupy' s use of  a st i cker  on hi s f i r m' s l et t er head i n 2004 t hat  
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i ndi cat ed t hat  Mi chael  F.  Hupy and Associ at es,  S. C. ,  as t he f i r m 

was t hen known,  was cel ebr at i ng i t s 35t h anni ver sar y.   The OLR 

al l eged t hat  t hi s st i cker  const i t ut ed a mat er i al  

mi sr epr esent at i on about  At t or ney Hupy and hi s  l aw f i r m,  i n 

v i ol at i on of  SCR 20: 7. 1( a)  and SCR 20: 7. 5( a) ,  because At t or ney 

Hupy' s " pur chase"  of  a ser vi ce cor por at i on i n 1997 di d not  al l ow 

hi m t o t r ace t he l i neage of  hi s t hen- cur r ent  l aw f i r m al l  t he 

way back t o 1969,  as t he st i cker  i ndi cat ed.    

¶29 At t or ney Hupy has not  been associ at ed wi t h t he same 

f i r m t hr oughout  hi s l egal  car eer .   Af t er  gr aduat i ng f r om l aw 

school  i n 1972,  he wor ked as an associ at e at t or ney f or  a f i r m by 

t he name of  Ei senber g,  Kl et chke,  and Ei senber g.   As not ed above,  

f r om 1976 t o 1989 At t or ney Hupy was an associ at e at t or ney,  a 

par t ner ,  and t hen a shar ehol der  wi t h t he Hausmann- McNal l y l aw 

f i r m.  

¶30 I n 1989 At t or ney Hupy l ef t  Hausmann- McNal l y t o become 

an associ at e at t or ney wi t h t he l aw f i r m t hen known as Jacobson,  

O' Dess,  and Kr i ngs,  S. C.   The f i r st  at t or ney l i s t ed i n t hat  f i r m 

name was At t or ney Thomas Jacobson.  

¶31 At t or ney Hupy became a shar ehol der  i n Jacobson,  

O' Dess,  and Kr i ngs,  S. C. ,  ei t her  l at er  i n 1989 or  i n 1990.   At  

some t i me t her eaf t er  t he name of  t hat  l aw f i r m was changed t o 

Jacobson and Hupy S. C.   At  t hat  poi nt  At t or ney Jacobson and 

At t or ney Hupy wer e t he onl y t wo shar ehol der s i n t he ser vi ce 

cor por at i on.    

¶32 I n l at e 1996 At t or ney Hupy and At t or ney Jacobson 

deci ded t o par t  ways.   They ul t i mat el y ent er ed i nt o a St ock 
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Redempt i on and Compensat i on Agr eement  ( t he Redempt i on 

Agr eement ) ,  whi ch t ook ef f ect  as of  Januar y 1,  1997.   Pur suant  

t o t he Redempt i on Agr eement ,  t he ser vi ce cor por at i on pur chased 

al l  of  At t or ney Jacobson' s shar es,  l eavi ng At t or ney Hupy as t he 

sol e shar ehol der  i n t he cor por at i on.   At t or ney Jacobson t hen 

l ef t  t he f i r m t o st ar t  up a new l aw f i r m.   At t or ney Hupy 

subsequent l y changed t he name of  t he ser vi ce cor por at i on t o 

Mi chael  F.  Hupy and Associ at es,  S. C.  

¶33 I n par agr aph 19 of  t he Redempt i on Agr eement ,  At t or ney 

Jacobson and At t or ney Hupy agr eed t hat  af t er  At t or ney Jacobson 

l ef t  t he f i r m each of  t hem woul d " have t he sol e and excl usi ve 

r i ght  t o t he use of  t hei r  r espect i ve names and such names may 

not  be used ( i n a f i r m name or  ot her wi se)  by t he ot her  f or  

pur poses of  engagi ng i n t he pr act i ce of  l aw .  .  .  . "  

¶34 The OLR essent i al l y  al l eged i n Count  3 t hat  because 

At t or ney Hupy had not  been associ at ed wi t h t he Jacobson and Hupy 

l aw f i r m unt i l  1989 and had agr eed i n t he Redempt i on Agr eement  

not  t o use At t or ney Jacobson' s name af t er  1997,  i t  was a 

mi sr epr esent at i on f or  hi m t o c l ai m i n 2004 t hat  hi s l aw f i r m was 

cel ebr at i ng i t s 35t h anni ver sar y.  

¶35 At t or ney Hupy ar gued t hat  t he 35t h anni ver sar y st i cker  

used i n 2004 was not  a mi sr epr esent at i on because t he hi st or y of  

t he f i r m he owned as of  2004 coul d be t r aced back t o at  l east  

1969.   Thi s l ed t he r ef er ee t o make f i ndi ngs r egar di ng At t or ney 

Jacobson' s l egal  car eer  and t he f i r m( s)  he owned and ul t i mat el y  

t r ansf er r ed t o At t or ney Hupy' s cont r ol .  
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¶36 Fr om 1962 t o 1967 At t or ney Jacobson pr act i ced i n a l aw 

f i r m by t he name of  " Bar bee & Jacobson. "  I n 1967 At t or ney 

Jacobson and At t or ney Bar bee each t ook t he l egal  f i l es on whi ch 

t hey wer e wor ki ng and went  t hei r  separ at e ways.   At t or ney 

Jacobson t hen began t o pr act i ce l aw as a sol e pr opr i et or  under  

t he name " Law Of f i ces of  Thomas Jacobson. "   I n 1969 At t or ney 

Davi d Mel ni ck began wor ki ng f or  At t or ney Jacobson.   Accor di ng t o 

At t or ney Mel ni ck,  he soon became a par t ner  wi t h At t or ney 

Jacobson,  but  he coul d not  st at e whet her  t hat  occur r ed i n 1969 

or  1970.   Once t he par t ner shi p was f or med,  t he l aw f i r m went  by 

t he name of  " Jacobson and Mel ni ck. "  

¶37 I n 1972 At t or neys Jacobson and Mel ni ck " mer ged"  wi t h 

t he pr act i ce of  At t or neys Bor i s Sodos and Si d Sodos.   The f i r m 

i n whi ch t he f our  l awyer s pr act i ced t oget her  was known i ni t i al l y  

as " Sodos,  Jacobson,  Sodos,  and Mel ni ck. "   At t or ney Mel ni ck 

descr i bed t he ar r angement  bet ween t he f our  at t or neys as a 

par t ner shi p,  but  t est i f i ed t hat  i t  was not  " f or mal i zed. "   For  

exampl e,  when At t or ney Bor i s Sodos l ef t  t he ar r angement  shor t l y 

af t er  i t  came i nt o exi st ence,  " al l  he di d was t ake hi s pr act i ce 

wi t h hi m. "   No money exchanged hands when At t or ney Sodos 

al l egedl y gave up hi s par t ner shi p i nt er est .   The name of  t he l aw 

f i r m si mpl y changed t o " Jacobson,  Sodos,  and Mel ni ck. "  

¶38 The r ef er ee f ound t hat  t he wi t nesses at  t he 

di sci pl i nar y hear i ng wer e unawar e of  any wr i t t en par t ner shi p 

agr eement s.   The r ef er ee f ur t her  f ound t hat  i f  t her e had been an 

or al  par t ner shi p agr eement ,  t her e was l i t t l e evi dence pr esent ed 

as t o what  t he t er ms of  t he agr eement  had been.   I ndeed,  t her e 
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was no evi dence as t o t he t er ms and condi t i ons by whi ch each 

par t ner  had j oi ned or  l ef t  t he f i r m bet ween 1970 and 1974.   The 

r ef er ee comment ed t hat  t he t est i mony suggest ed mor e of  an 

of f i ce- shar i ng ar r angement  t han a t r ue l aw f i r m par t ner shi p,  

al t hough t her e was evi dence of  t he spl i t t i ng of  some f ees 

bet ween t he par t ner s.   The r ef er ee ul t i mat el y concl uded t hat  t he 

evi dence suppor t ed a ser i es of  separ at e par t ner shi ps wi t h 

di f f er ent  par t ner s r at her  t han one cont i nui ng par t ner shi p wi t h 

addi t i onal  par t ner s j oi ni ng and exi t i ng.   As suppor t  f or  t hi s 

concl usi on,  t he r ef er ee poi nt ed t o t he f act  t hat  t he name of  t he 

f i r m changed each t i me a new par t ner  was added or  an exi st i ng 

par t ner  l ef t .  

¶39 I n 1974 t he r emai ni ng par t ner s i ncor por at ed t hei r  

pr act i ce as a ser vi ce cor por at i on.   The r ef er ee f ound,  however ,  

t hat  t he shar ehol der s of  t he ser vi ce cor por at i on cont i nued t o 

oper at e wi t h much of  t he same i nf or mal i t y t hat  mar ked t he per i od 

f r om 1970 t o 1974.  

¶40 Fr om 1974 t o 1989 shar ehol der s j oi ned and l ef t  t he 

ser vi ce cor por at i on,  and t he l aw f i r m changed names at  l east  

t hr ee t i mes.   As not ed,  At t or ney Hupy j oi ned t he f i r m i n 1989 

and soon t her eaf t er  became a shar ehol der .   The name of  t he l aw 

f i r m/ ser vi ce cor por at i on t hen became " Jacobson & Hupy. "  

¶41 The r ef er ee concl uded t hat  i t  was mi sl eadi ng f or  

At t or ney Hupy t o c l ai m t he l i neage of  t he f i r m or  f i r ms t hat  

At t or ney Jacobson had owned pr i or  t o 1997.   Fi r st ,  t he r ef er ee 

poi nt ed t o par agr aph 19 of  t he Redempt i on Agr eement ,  whi ch t he 

r ef er ee i nt er pr et ed t o mean t hat ,  af t er  Januar y 1,  1997,  
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At t or ney Hupy coul d not  use any of  t he pr e- 1997 hi st or y of  t he 

f i r m t hat  had been associ at ed wi t h At t or ney Jacobson.   Even i f  

At t or ney Hupy was al l owed under  t he Redempt i on Agr eement  t o use 

At t or ney Jacobson' s " hi st or y, "  t he r ef er ee concl uded t hat  at  

most  At t or ney Hupy coul d t r ace t he hi st or y of  t he l aw f i r m known 

i n 2004 as Mi chael  F.  Hupy and Associ at es,  S. C.  onl y back t o 

At t or ney Jacobson' s i ncor por at i on of  t he ser vi ce cor por at i on i n 

1974.   The r ef er ee bel i eved t hat  any hi st or y t hat  exi st ed pr i or  

t o t hat  i ncor por at i on dat e bel onged onl y t o At t or ney Jacobson,  

not  At t or ney Hupy,  because At t or ney Hupy was not  par t  of  any 

pr e- 1974 ar r angement s.   Mor eover ,  t he r ef er ee concl uded t hat  t he 

pr e- 1974 ar r angement s wer e a ser i es of  separ at e par t ner shi ps 

r at her  t han a si ngl e,  ongoi ng par t ner shi p t hat  changed i nt o a 

cor por at e f or m i n 1974.    

¶42 Because t he r ef er ee det er mi ned t hat  At t or ney Hupy 

coul d not  val i dl y t r ace t he l i neage of  hi s f i r m back t o 1969,  he 

concl uded t hat  t he use of  t he 35t h anni ver sar y st i cker  i n 2004 

wi t hout  any addi t i onal  expl anat i on was a mi sr epr esent at i on about  

At t or ney Hupy and hi s f i r m' s name and l et t er head,  i n v i ol at i on 

of  SCRs 20: 7. 1( a)  and 20: 7. 5( a) .   The r ef er ee f ur t her  st at ed 

t hat  a di scr epancy of  even f i ve year s r egar di ng t he f oundi ng 

dat e of  t he f i r m was a mat er i al  mi sst at ement  because i t  was made 

by At t or ney Hupy i n an at t empt  t o i nf l uence t he choi ce of  a l aw 

f i r m by pot ent i al  c l i ent s.  

¶43 Havi ng f ound t hat  At t or ney Hupy had commi t t ed 

pr of essi onal  mi sconduct  on al l  t hr ee of  t he count s set  f or t h i n 
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t he OLR' s compl ai nt ,  t he r ef er ee t ur ned t o t he i ssue of  t he 

pr oper  l evel  of  di sci pl i ne.    

¶44 The r ef er ee pr oper l y st at ed t he pr i mar y f act or s t hi s 

cour t  consi der s when assessi ng t he appr opr i at e l evel  of  

di sci pl i ne:   ( 1)  t he ser i ousness,  nat ur e,  and ext ent  of  t he 

pr of essi onal  mi sconduct ,  ( 2)  t he l evel  of  di sci pl i ne needed t o 

pr ot ect  t he publ i c,  t he cour t s ,  and t he l egal  syst em f r om 

r epet i t i on of  t he at t or ney' s mi sconduct ,  ( 3)  t he need t o i mpr ess 

upon t he at t or ney t he ser i ousness of  t he mi sconduct ,  and ( 4)  t he 

need t o det er  ot her  at t or neys f r om engagi ng i n s i mi l ar  

mi sconduct .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ar t hur ,  

2005 WI  40,  ¶78,  279 Wi s.  2d 583,  694 N. W. 2d 910.   The r ef er ee 

det er mi ned t hat  t he mi sconduct  he had f ound on Count s 1 and 2 

was ser i ous because i t  had been i nt ent i onal l y decept i ve and 

mi sl eadi ng i n an at t empt  t o gai n a compet i t i ve advant age over  

anot her  l awyer .   The r ef er ee al so concl uded t hat  a publ i c f or m 

of  di sci pl i ne was needed t o i mpr ess upon At t or ney Hupy and ot her  

at t or neys t he ser i ousness of  engagi ng i n such i mpr oper  

adver t i s i ng,  especi al l y s i nce At t or ney Hupy had at t empt ed t o 

por t r ay t he i naccur at e st at ement s i n t he post car d and br ochur e 

as mi nor  and i nsi gni f i cant .  

¶45 The r ef er ee not ed a number  of  aggr avat i ng and 

mi t i gat i ng f act or s.   On t he aggr avat i ng s i de,  t he r ef er ee st at ed 

t hat  At t or ney Hupy' s mi sconduct  had st emmed f r om a di shonest  and 

sel f i sh mot i ve and t hat  he had demonst r at ed a pat t er n of  

i mpr oper  adver t i s i ng t hat  had r esul t ed i n mul t i pl e count s of  

mi sconduct .   Fur t her ,  t he r ef er ee concl uded t hat  At t or ney Hupy' s  
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mi sconduct  had caused har m bot h t o t he publ i c and t o anot her  l aw 

f i r m.   Fi nal l y,  t he r ef er ee emphasi zed t hat  At t or ney Hupy had 

demonst r at ed l i t t l e appr eci at i on f or  t he ser i ousness of  hi s 

mi sconduct ,  and i ndeed,  had r ef used t o acknowl edge t he wr ongf ul  

nat ur e of  hi s act i ons.   The r ef er ee st at ed t hat  At t or ney Hupy' s 

c l ai m t hat  he had di ssemi nat ed t he f al se adver t i sement s f or  an 

" educat i onal "  pur pose was bot h i naccur at e and t r oubl esome.  

¶46 On t he mi t i gat i ng s i de of  t he l edger ,  t he r ef er ee di d 

not e t hat  At t or ney Hupy had not  pr evi ousl y been t he subj ect  of  

pr of essi onal  di sci pl i ne and t hat  he had been cooper at i ve dur i ng 

t he OLR' s i nvest i gat i on of  hi s conduct .  

¶47 Ul t i mat el y,  t he r ef er ee st at ed t hat  t he OLR' s r equest  

f or  a publ i c r epr i mand appear ed t o be l eni ent ,  but  f el l  wi t hi n 

t he r ange of  appr opr i at e di sci pl i ne f or  t he t hr ee count s of  

mi sconduct  he f ound.   The r ef er ee t her ef or e r ecommended t hat  

At t or ney Hupy be publ i c l y r epr i manded.   He al so r ecommended t hat  

At t or ney Hupy be r equi r ed t o pay t he f ul l  cost s of  t hi s 

di sci pl i nar y pr oceedi ng.  

¶48 Bef or e t ur ni ng t o At t or ney Hupy' s ar gument s on appeal  

f r om t he r ef er ee' s r epor t  and r ecommendat i on,  we di scuss t he 

st andar d of  r evi ew t hat  we wi l l  appl y.   Gener al l y,  when 

r evi ewi ng a r ef er ee' s r epor t  and r ecommendat i on i n at t or ney 

di sci pl i nar y pr oceedi ngs,  we wi l l  af f i r m a r ef er ee' s f i ndi ngs of  

f act  unl ess t hey ar e f ound t o be cl ear l y er r oneous.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 

Wi s.  2d 71,  740 N. W. 2d 125.   We r evi ew t he r ef er ee' s concl usi ons 

of  l aw,  however ,  on a de novo basi s.   See i d.   Fi nal l y,  we 



No.  2007AP1281- D   

 

22 
 

det er mi ne t he appr opr i at e l evel  of  di sci pl i ne gi ven t he 

par t i cul ar  f act s of  each case,  i ndependent  of  t he r ef er ee' s 

r ecommendat i on,  but  benef i t i ng f r om i t .   See I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.  

¶49 At t or ney Hupy cont ends,  however ,  t hat  we shoul d appl y  

a st andar d of  i ndependent  r evi ew because he r ai ses Fi r s t  

Amendment  ar gument s.   We agr ee t o t he l i mi t ed ext ent  t hat  we ar e 

cal l ed upon t o deci de Fi r st  Amendment  i ssues and t o appl y Fi r st  

Amendment  l aw t o t he f act s of  t hi s case.   As t o t hose i ssues,  

U. S.  Supr eme Cour t  pr ecedent  r equi r es us t o conduct  an 

i ndependent  exami nat i on of  t he r ecor d t o det er mi ne whet her  

At t or ney Hupy' s conduct  i s wi t hi n or  wi t hout  t he f r ee speech 

pr ot ect i ons of  t he Fi r st  Amendment .   See Bose Cor p.  v.  Consumer s 

Uni on of  Uni t ed St at es,  I nc. ,  466 U. S.  485,  514 & n. 31 ( 1984)  

( f eder al  r ul e of  c i v i l  pr ocedur e r equi r i ng f i ndi ng of  f act  t o be 

cl ear l y er r oneous bef or e bei ng over t ur ned di d not  appl y t o 

det er mi nat i on of  Fi r st  Amendment  i ssue of  act ual  mal i ce,  but  

c l ear l y er r oneous st andar d coul d be appl i ed t o f i ndi ngs of  f act  

not  r el evant  t o t he Fi r st  Amendment  i ssue) .  

¶50 At t or ney Hupy' s appeal  chal l enges al l  t hr ee of  t he 

count s of  mi sconduct  f ound by t he r ef er ee.   Some of  hi s 

ar gument s appl y t o one speci f i c  count  whi l e ot her s appl y t o 

mul t i pl e count s.   We wi l l  addr ess each count  i n t ur n.  

¶51 On Count  1,  t he r ef er ee f ound t hat  At t or ney Hupy' s 

mai l i ng of  t he post car d cont ai ni ng t he sent ence " Lawyer s can 

mai l  l et t er s and adver t i se on t el evi s i on wi t hout  ever  havi ng 
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t r i ed a per sonal  i nj ur y case"  const i t ut ed conduct  i nvol v i ng 

di shonest y,  f r aud,  decei t ,  or  mi sr epr esent at i on,  i n v i ol at i on of  

SCR 20: 8. 4( c) .    

¶52 Al l  f our  of  t he descr i pt i ve wor ds used i n 

SCR 20: 8. 4( c)  r equi r e t hat  t her e be an unt r ut h.   At t or ney Hupy 

begi ns hi s chal l enge t o Count  1 on t he gr ounds t hat  nei t her  t he 

OLR' s al l egat i ons nor  t he evi dence demonst r at ed t hat  t he 

post car d cont ai ned a " speci f i c ,  concr et e,  and meani ngf ul l y 

i naccur at e r epr esent at i on of  f act . "   He not es t hat  t he OLR' s 

compl ai nt  al l eged t hat  t he chal l enged sent ence i n t he post car d 

cr eat ed a f al se or  mi sl eadi ng i mpr essi on t hat  t he l awyer s i n t he 

Hausmann- McNal l y f i r m had adver t i sed wi t hout  ever  havi ng t r i ed a 

per sonal  i nj ur y case.    

¶53 At t or ney Hupy cont ends t hat  t her e i s no evi dence i n 

t he r ecor d t o show what  i mpr essi on was made on any r eci pi ent  of  

t he post car d.   No r eci pi ent  of  t he post car d t est i f i ed.   

Accor di ng t o At t or ney Hupy,  t hose i ndi v i dual s t hat  di d t est i f y  

gave di f f er i ng v i ews as t o whet her  t he chal l enged sent ence 

r ef er r ed t o At t or ney Hausmann,  al l  of  t he l awyer s at  t he 

Hausmann- McNal l y l aw f i r m,  or  l awyer s gener al l y.   I f  t he 

sent ence r ef er r ed ei t her  t o At t or ney Hausmann i ndi v i dual l y or  t o 

t he l awyer s at  t he Hausmann- McNal l y f i r m col l ect i vel y,  t he 

st at ement  woul d have been unt r ue.   On t he ot her  hand,  i f  t he 

sent ence si mpl y r ef er r ed t o l awyer s gener al l y,  i t  i s  t r ue i n 

t heor y t hat  l awyer s can mai l  l et t er s and adver t i se on t el evi s i on 

wi t hout  ever  havi ng t r i ed a per sonal  i nj ur y case.   I n At t or ney 

Hupy' s v i ew,  s i nce t he r eci pi ent s of  t he post car d di d not  
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t est i f y t hat  t hey v i ewed t he chal l enged sent ence as r ef er r i ng 

speci f i cal l y t o At t or ney Hausmann or  t he l awyer s at  t he 

Hausmann- McNal l y f i r m,  t he OLR f ai l ed t o pr ove t hat  t he sent ence 

was unt r ue.  

¶54 At t or ney Hupy f ur t her  ar gues t hat  t he s i mpl e 

j uxt aposi t i on of  t he chal l enged sent ence next  t o ot her  sent ences 

t hat  speci f i cal l y r ef er r ed t o At t or ney Hausmann and t he 

Hausmann- McNal l y f i r m i s not  enough t o r ender  t he sent ence 

unt r ue and a bas i s f or  i mposi ng sanct i ons.   He ar gues t hat  t he 

U. S.  Supr eme Cour t ' s  deci s i on i n Peel  v.  At t or ney Regi st r at i on 

and Di sci pl i nar y  Commi ssi on of  I l l i noi s,  496 U. S.  91 ( 1990) ,  

r ej ect ed t he not i on t hat  t he j uxt aposi t i on of  t r ue st at ement s 

can cr eat e a mi sl eadi ng i mpr ess i on t hat  can be pr ohi bi t ed or  

penal i zed.   He cont ends t hat  wi t hout  evi dence t hat  r eci pi ent s i n 

f act  wer e mi sl ed,  t he onl y suppor t  f or  a f i ndi ng t hat  t he 

sent ence was f al se or  mi sl eadi ng i s an unpr oven hypot hesi s t hat  

t he r eci pi ent s v i ewed t he chal l enged sent ence as r ef er r i ng t o 

At t or ney Hausmann or  t he l awyer s i n t he Hausmann- McNal l y l aw 

f i r m.  

¶55 At t or ney Hupy al so ar gues t hat  t he evi dence does not  

show t hat  he made t he st at ement  i n t he post car d wi t h t he 

r equi r ed knowl edge of  f al s i t y or  r eckl ess di sr egar d f or  t he 

t r ut h.   He st ar t s f r om t he pr emi se t hat  t he r ef er ee di d not  f i nd 

t he chal l enged sent ence t o i nvol ve di shonest y,  f r aud,  or  decei t  

because t hose t er ms r equi r e i nt ent i onal i t y by t he act or / speaker ,  

but  i nst ead r el i ed sol el y on t he f i nal  t er m i n SCR 20: 8. 4( c) ——
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mi sr epr esent at i on. 10  He t hen poi nt s t o t he def i ni t i on of  

mi sr epr esent at i on i n SCR 20: 1. 0( h) ,  whi ch def i nes t he t er m as 

" communi cat i on of  an unt r ut h,  ei t her  knowi ngl y or  wi t h r eckl ess 

di sr egar d,  whet her  by st at ement  or  omi ssi on,  whi ch i f  accept ed 

woul d l ead anot her  t o bel i eve a condi t i on exi st s t hat  does not  

act ual l y exi st . "    

¶56 At t or ney Hupy asser t s t hat  t he def i ni t i on of  " r eckl ess 

di sr egar d"  shoul d be f ur t her  devel oped by r ef er ence t o c i v i l  

def amat i on l aw.   I n par t i cul ar ,  he poi nt s t o t he cour t  of  

appeal s '  st at ement  i n Bi skupi c v.  Ci cer o,  2008 WI  App 117,  ¶27,  

313 Wi s.  2d 225,  756 N. W. 2d 649,  t hat  t o demonst r at e r eckl ess 

di sr egar d,  a compl ai nant  " must  show t hat  t he def endant  i n f act  

ent er t ai ned ser i ous doubt s as t o t he publ i cat i on' s t r ut h. "   He 

t her ef or e ar gues t hat  t he OLR was r equi r ed t o show by cl ear  and 

convi nci ng evi dence t hat  he r ecogni zed t he i mpr essi on of  t he 

sent ence t hat  t he OLR now cl ai ms t o be mi sl eadi ng and i n f act  

had ser i ous doubt s as t o whet her  t hat  i mpr essi on was t r ue.  

¶57 At t or ney Hupy cont ends t hat  t he OLR cannot  meet  t hi s 

st andar d because t her e i s no evi dence t hat  he ever  bel i eved t he 

chal l enged st at ement  i n t he post car d r ef er r ed t o t he l awyer s i n 

t he Hausmann- McNal l y l aw f i r m.   He poi nt s t o t he f act  t hat  bot h 

he and hi s l aw par t ner  t est i f i ed at  t he di sc i pl i nar y hear i ng 

t hat  t hey bel i eved t he sent ence r ef er r ed onl y t o l awyer s 

gener al l y and was meant  onl y t o be a gener al  cr i t i c i sm of  l awyer  

                                                 
10 Par agr aph 21 i n t he r ef er ee' s  f i ndi ngs of  f act ,  however ,  

st at es t hat  t he st at ement  i n t he post car d " i s di shonest ,  
decei t f ul ,  and mi sl eadi ng. "  
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adver t i s i ng.   He cont ends t hat  t he onl y t hi ng t he OLR was abl e 

t o pr esent  was ambi gui t y or  di f f er i ng pot ent i al  i nt er pr et at i ons 

of  t he sent ence,  whi ch ar e not  suf f i c i ent  evi dence of  a f al se 

st at ement .  

¶58 The OLR r esponds t hat  t o est abl i sh a v i ol at i on of  

SCR 20: 8. 4( c)  i t  i s  not  r equi r ed t o pl ead or  pr ove t he t or t  of  

mi sr epr esent at i on or  t o demonst r at e t hat  an at t or ney engaged i n 

an out r i ght  f r aud.   I t  poi nt s t o t he l anguage of  t he r ul e,  whi ch 

pr ohi bi t s at t or neys f r om engagi ng i n conduct  i nvol v i ng 

di shonest y,  f r aud,  decei t ,  or  mi sr epr esent at i on.   I t  f ur t her  

emphasi zes t hat  t he r ul e does not  r equi r e i t  t o est abl i sh 

speci f i c  i nt ent ;  r eckl essness by an at t or ney i n maki ng a 

st at ement  i s suf f i c i ent  f or  a v i ol at i on of  t he r ul e.    

¶59 I n r esponse t o At t or ney Hupy' s c l ai m t hat  t he use of  

t he chal l enged sent ence i n t he post car d was essent i al l y  an 

i nnocent  over si ght ,  t he OLR poi nt s t o t he r ef er ee' s f i ndi ng t hat  

t he pl acement  of  t he chal l enged sent ence i n t he same par agr aph 

as cr i t i c i sms of  At t or ney Hausmann and t he Hausmann- McNal l y l aw 

f i r m was done del i ber at el y and knowi ngl y t o gi ve r eci pi ent s t he 

i mpr essi on t hat  At t or ney Hausmann and t he l awyer s i n t he 

Hausmann- McNal l y l aw f i r m had not  t r i ed per sonal  i nj ur y cases.   

The OLR emphasi zes t hat  t he sent ence at  i ssue was pl aced i n an 

adver t i sement  t hat  began wi t h t he f ol l owi ng headl i ne:   " Bewar e:   

You Wi l l  Pr obabl y Get  A Let t er  Fr om A Law Fi r m Whose Seni or  

Par t ner  Went  To Pr i son On November  28,  2003. "   Thus,  t he OLR 

ar gues t hat  t he post car d was cl ear l y i nt ended t o r ef er  t o 

At t or ney Hausmann and t he Hausmann- McNal l y l aw f i r m.  
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¶60 At t or ney Hupy al so cont i nues t o ar gue t hat  t he OLR 

shoul d be est opped f r om pr oceedi ng wi t h any cl ai m r el at ed t o t he 

post car d because ( 1)  i t  appr oved ( or  at  l east  di d not  obj ect  t o)  

t he post car d when At t or ney Hupy or i gi nal l y submi t t ed a copy of  

i t  t o t he OLR pur suant  t o SCR 20: 7. 3( c) ,  and ( 2)  af t er  a 

gr i evance r egar di ng t he post car d was subsequent l y f i l ed by t he 

OLR,  an OLR i nvest i gat or  l ef t  a voi ce- mai l  message f or  At t or ney 

Hupy' s par t ner  i ndi cat i ng t hat  he woul d be sendi ng t he gr i evance 

f or  c l osur e.   At t or ney Hupy essent i al l y  asser t s t hat  because t he 

OLR di d not  obj ect  t o t he post car d and i n hi s v i ew cl osed t he 

subsequent  gr i evance r el at i ng t o t he post car d,  i t  woul d be 

i mper mi ssi bl y ar bi t r ar y f or  t he OLR t o " r eopen"  t he mat t er  and 

pur sue an et hi cal  char ge t hat  i s based on t he post car d.  

¶61 Fol l owi ng or al  ar gument ,  t hi s cour t  di r ect ed t he OLR 

t o submi t  an addi t i onal  memor andum di scussi ng t he scope of  i t s  

r evi ew of  adver t i s i ng mat er i al s under  SCR 20: 7. 3 and t he nat ur e 

of  i t s  pr ocedur es f or  communi cat i ng wi t h at t or neys who have 

submi t t ed mat er i al s pur suant  t o SCR 20: 7. 3( c) .   The OLR' s 

r esponse expl ai ns t hat  i t s r evi ew under  SCR 20: 7. 3( c)  i s  

gener al l y l i mi t ed t o det er mi ni ng whet her  t he submi t t ed document  

has been pr oper l y l abel ed as " Adver t i s i ng Mat er i al "  as r equi r ed 

by SCR 20: 7. 3( c) .   The submi t t ed adver t i sement  i s not  

speci f i cal l y r evi ewed f or  i t s cont ent ,  unl ess t her e i s pat ent l y 

v i s i bl e l anguage t hat  r ai ses an unmi st akabl e i ssue of  possi bl e 

mi sconduct ,  i n whi ch case t he OLR may begi n an i nvest i gat i on.   

The OLR f ur t her  st at es t hat  i t  gener al l y wi l l  not  send any 

communi cat i on t o t he submi t t i ng at t or ney i f  t he adver t i sement  
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has been pr oper l y l abel ed.   I f  t he submi t t i ng at t or ney 

af f i r mat i vel y asks f or  a posi t i ve r esponse f ol l owi ng t he OLR' s 

consi der at i on,  t he OLR wi l l  gener al l y advi se t he at t or ney onl y  

t hat  t he submi t t ed document  compl i es wi t h SCR 20: 7. 3.   On t he 

ot her  hand,  i f  t he adver t i sement  i s not  pr oper l y l abel ed,  t he 

OLR wi l l  al so not i f y t he at t or ney of  t hat  f act .   The OLR 

emphasi zes t hat  i t  does not  ever  communi cat e t hat  a submi t t ed 

adver t i sement  has been " appr oved"  or  " aut hor i zed f or  use. "   

Thus,  t he r evi ew of  an adver t i sement  by t he OLR under  

SCR 20: 7. 3( c)  and t he l ack of  any obj ect i on by t he OLR f ol l owi ng 

t hat  r evi ew shoul d not  be t aken as a st amp of  appr oval  t hat  t he 

adver t i sement  compl i es wi t h al l  et hi cal  r ul es.   

¶62 Wi t h r espect  t o At t or ney Hupy' s ar gument  r egar di ng t he 

voi ce- mai l  message l ef t  by i t s i nvest i gat or ,  t he OLR cont ends 

t hat  t he voi ce- mai l  message cannot  f or m t he basi s f or  any 

est oppel  because,  despi t e t he i nvest i gat or ' s st at ed i nt ent i on t o 

send t he gr i evance r egar di ng t he post car d t o t he OLR' s deput y 

di r ect or  f or  c l osur e,  t he r ef er ee expr essl y f ound t hat  t he 

gr i evance was never ,  i n f act ,  c l osed.   I nst ead,  t he deput y 

di r ect or  det er mi ned t hat  t he mat t er  shoul d be f or war ded f or  a 

f or mal  i nvest i gat i on.   The OLR ar gues t hat  because i t  never  

communi cat ed a f i nal  deci s i on t o At t or ney Hupy,  i t  cannot  be 

est opped f r om pur sui ng a cour se of  act i on cont r ar y t o t he 

i ni t i al  cour se of  act i on suggest ed by t he i nvest i gat or .  

¶63 As not ed above,  t he cour t  i s  evenl y spl i t  wi t h r espect  

t o whet her  t he st at ement  i n t he post car d const i t ut ed a v i ol at i on 

of  SCR 20: 8. 4( c) .   Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey,  
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and Just i ce Cr ooks concl ude t he message of  t he post car d was t hat  

l awyer s i n t he Hausmann- McNal l y f i r m had adver t i sed wi t hout  

havi ng t r i ed a per sonal  i nj ur y case,  whi ch const i t ut ed conduct  

i nvol v i ng di shonest y,  f r aud,  decei t ,  or  mi sr epr esent at i on i n 

v i ol at i on of  SCR 20: 8. 4( c) .   Just i ce Pr osser ,  Just i ce 

Roggensack,  and Just i ce Zi egl er  concl ude t hat  t he OLR has not  

pr oven t hat  t he speci f i c  st at ement  at  i ssue i n t he post car d was 

a mi sr epr esent at i on.   Because t he cour t  i s  evenl y spl i t  as t o 

whet her  t her e was a v i ol at i on on Count  1,  we need not  f ur t her  

addr ess At t or ney Hupy' s const i t ut i onal  and ot her  chal l enges t o 

t he appl i cat i on of  SCR 20: 8. 4( c)  t o t he post car d.  

¶64 Wi t h r espect  t o Count  2,  At t or ney Hupy' s i ni t i al  

ar gument  i s t hat  t he br ochur e ar t i c l e at  i ssue di d not  cont ai n 

any meani ngf ul  i naccur acy and t he r ef er ee r el i ed on an over l y 

l i t er al  const r uct i on of  t he phr ase " i s st i l l  pr act i c i ng l aw 

pendi ng hi s appeal . "   He emphasi zes t hat  t he chal l enged 

st at ement  t hat  At t or ney Hausmann i s st i l l  pr act i c i ng l aw pendi ng 

hi s appeal  was accur at e when t he br ochur e was wr i t t en and 

i ni t i al l y  di st r i but ed i n 2003.   He cont ends t hat  f or  a number  of  

r easons he shoul d not  be f ound t o have vi ol at ed SCR 20: 8. 4( c)  

because he r epr i nt ed and di st r i but ed t he same ar t i c l e i n 2006.  

¶65 Fi r st ,  he asser t s t hat  t he pr emi se of  t he ar t i c l e was 

a cr i t i c i sm of  t he l awyer  r egul at or y syst em f or  al l owi ng 

At t or ney Hausmann t o pr act i ce l aw af t er  he had been convi ct ed of  

a f el ony.   He t her ef or e cont ends t hat  t hi s " message"  of  

cr i t i c i sm r emai ned t r ue i n 2006,  even i f  one sent ence of  t he 

ar t i c l e had become out dat ed.   He ar gues t hat  hi s opi ni on on a 
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mat t er  of  publ i c concer n shoul d not  be t r ansf or med i nt o 

pr of essi onal  mi sconduct  due t o a " t echni cal  debat e of  t he ver b 

t ense of  an i sol at ed phr ase. "  

¶66 At t or ney Hupy' s br i ef  al so c l ai ms t hat  t he ar t i c l e di d 

not  expr essl y i dent i f y At t or ney Hausmann,  whi ch suppor t s hi s 

asser t i on t hat  t he ar t i c l e had a l ar ger  f ocus on cr i t i c i sm of  

l awyer  adver t i s i ng and l awyer  r egul at i on.  

¶67 Next  At t or ney Hupy asser t s t hat  At t or ney Hausmann was,  

i n f act ,  st i l l  pr act i c i ng l aw i n 2006 when t he ar t i c l e at  i ssue 

was r epr i nt ed.   He poi nt s t o t he f act  t hat  an annual  cor por at e 

r epor t  f i l ed by t he Hausmann- McNal l y f i r m wi t h a st at e agency i n 

2005,  whi ch r emai ned on f i l e i n Mar ch 2006,  i dent i f i ed At t or ney 

Hausmann as a shar ehol der ,  of f i cer ,  and di r ect or  of  t he l aw 

f i r m.   He al so poi nt s t o t he f act  t hat  At t or ney Hausmann 

r emai ned a shar ehol der  of  t he ser vi ce cor por at i on and r ecei ved a 

cer t ai n t ype of  compensat i on f r om t he Hausmann- McNal l y f i r m 

dur i ng hi s suspensi on.   He asser t s t hat ,  at  a mi ni mum,  t her e was 

enough evi dence of  At t or ney Hausmann' s pr act i ce of  l aw i n 2006 

t hat  t he i ssue was debat abl e and t hat  he t her ef or e cannot  be 

f ound t o have made a knowi ng mi sr epr esent at i on.    

¶68 At t or ney Hupy al so makes a number  of  ar gument s t hat  

per t ai n t o bot h Count s 1 and 2.   We di d not  r each t hese 

ar gument s wi t h r espect  t o Count  1 due t o t he even spl i t  i n t he 

par t i c i pat i ng member s of  t he cour t .   We addr ess t hem now i n 

connect i on wi t h Count  2.   

¶69 At t or ney Hupy cont ends t hat  any mi sst at ement  i n t he 

ar t i c l e as r epr i nt ed i n 2006 was a t echni cal  i naccur acy t hat  
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cannot  be t he basi s f or  pr of essi onal  di sci pl i ne because i t  does 

not  cal l  i nt o quest i on hi s f i t ness t o pr act i ce l aw.   I n ot her  

wor ds,  At t or ney Hupy asser t s t hat  SCR 20: 8. 4( c)  must  be 

i nt er pr et ed t o pr ohi bi t  onl y mi sr epr esent at i ons t hat  r ef l ect  

adver sel y on a l awyer ' s f i t ness t o pr act i ce l aw because a 

br oader  scope of  t he r ul e coul d s i gni f i cant l y i nhi bi t  a l awyer ' s 

exer ci se of  hi s/ her  f r ee speech r i ght s.   As suppor t  f or  t hi s 

posi t i on,  At t or ney Hupy poi nt s t o t hi s cour t ' s  deci s i on i n I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Beaver ,  181 Wi s.  2d 12,  22,  510 

N. W. 2d 129 ( 1994) ,  i n whi ch we st at ed t hat  t he cont ext  of  t he 

t er m " of f ensi ve per sonal i t y"  i n t he at t or ney' s oat h11 and i t s 

appl i cat i on t o at t or ney di sci pl i nar y pr oceedi ngs r equi r ed t hat  

i t  be l i mi t ed t o conduct  t hat  r ef l ect s adver sel y on a per son' s 

f i t ness as a l awyer .  

¶70 He al so ar gues t hat  he cannot  be f ound t o have 

vi ol at ed SCR 20: 8. 4( c)  because t he OLR di d not  submi t  pr oof  t hat  

he r epr i nt ed t he ar t i c l e i n 2006 wi t h act ual  knowl edge of ,  or  

r eckl ess di sr egar d f or ,  t he al l egedl y f al se st at ement  i n t he 

r epr i nt ed ar t i c l e.   He says t hat  i n Mar ch 2006,  when t he ar t i c l e 

was r epr i nt ed ver bat i m,  he di d not  per cei ve t hat  t he event s t hat  

had occur r ed bet ween 2003 and 2006 war r ant ed a r evi ew of  t he 

st at ement s i n t he ar t i c l e and " was not  act ual l y awar e t hat  t he 

                                                 
11 The at t or ney' s  oat h t aken by al l  at t or neys who ar e 

l i censed t o pr act i ce i n t hi s st at e,  now l ocat ed i n SCR 40. 15,  
st at es i n per t i nent  par t ,  " I  wi l l  abst ai n f r om al l  of f ensi ve 
per sonal i t y and advance no f act  pr ej udi c i al  t o t he honor  or  
r eput at i on of  a par t y or  wi t ness,  unl ess r equi r ed by t he j ust i ce 
of  t he cause wi t h whi ch I  am char ged;  .  .  .  . "  
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t hr ee year  ol d ar t i c l e cont ai ned t he speci f i c ,  chal l enged 

phr ase. "  

¶71 Next  At t or ney Hupy asser t s t hat  appl y i ng SCR 20: 8. 4( c)  

t o t he r epr i nt ed ar t i c l e woul d cause t he r ul e t o " v i ol at e 

pr i nci pl es of  due pr ocess by denyi ng at t or neys f ai r  not i ce of  

what  i s pr ohi bi t ed. "   He ar gues t hat  SCR 20: 8. 4( c)  does not  

pr ovi de l awyer s wi t h suf f i c i ent  not i ce t hat  i t  i mposes st andar ds 

f or  t he accur acy of  adver t i s i ng communi cat i ons,  especi al l y s i nce 

such communi cat i ons ar e al so subj ect  t o SCRs 20: 7. 1 t hr ough 

20: 7. 5.  

¶72 Fi nal l y,  At t or ney Hupy ar gues t hat  SCR 20: 8. 4( c)  must  

not  be i nt er pr et ed t o appl y t o t he r epr i nt ed ar t i c l e because 

such an i nt er pr et at i on woul d i nf r i nge on hi s f r ee speech r i ght s 

under  t he Uni t ed St at es and Wi sconsi n const i t ut i ons.   He 

asser t s,  cont r ar y t o t he r ef er ee' s concl usi on,  t hat  t he br ochur e 

ar t i c l e i s not  commer ci al  speech because i t  does not  pr opose a 

t r ansact i on.   See Ci t y of  Mi l waukee v.  Bl ondi s,  157 Wi s.  2d 730,  

735,  460 N. W. 2d 815 ( Ct .  App.  1990)  ( " Commer ci al  speech i s 

speech t hat  pr oposes a commer ci al  t r ansact i on. " ) .   Thus,  he 

cont ends t hat  t he ar t i c l e deser ves t he f ul l est  pr ot ect i on of  t he 

Fi r st  Amendment  because i t  di scusses mat t er s of  publ i c i nt er est .   

He asser t s t hat  t he " i nexact  st andar ds"  pr opounded by t he OLR 

and t he r ef er ee r egar di ng t he appl i cat i on of  SCR 20: 8. 4( c)  woul d 

not  meet  t he st r i ct  scr ut i ny appl i ed t o pol i t i cal  speech because 

t hose st andar ds do not  ser ve t he gover nment  i nt er est s t ypi cal l y 

ser ved by r ul es t hat  di sci pl i ne i ndi v i dual s f or  engagi ng i n 

f r aud or  mi sr epr esent at i on.  
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¶73 I n addi t i on,  At t or ney Hupy cont ends t hat  even i f  t he 

br ochur e ar t i c l e i s char act er i zed as commer ci al  speech,  i t  

cannot  f or m t he basi s f or  pr of essi onal  di sci pl i ne because 

suppr essi ng t he ar t i c l e or  di sci pl i ni ng At t or ney Hupy f or  i t  

woul d ser ve onl y t he pr i vat e i nt er est s of  At t or ney Hausmann 

r at her  t han t he i nt er est s of  t he publ i c i n det er r i ng mi sl eadi ng 

speech by at t or neys.  

¶74 The OLR r esponds t hat  t he r ef er ee' s f i ndi ng of  a 

v i ol at i on i s suppor t ed by t he r ecor d.   I t  asser t s t hat  by 

Mar ch 1,  2006,  i t  was cl ear  t hat  At t or ney Hausmann had been out  

of  pr i son f or  mor e t han t wo year s and t hat  hi s cr i mi nal  appeal  

had al r eady been compl et ed f or  a l ong t i me,  maki ng t he 

chal l enged st at ement  undoubt edl y f al se.   I t  poi nt s t o t he 

r ef er ee' s cr edi bi l i t y  det er mi nat i ons t hat  At t or ney Hupy di d not  

s i mpl y f or get  about  t he st at ement  i n t he ar t i c l e t hat  At t or ney 

Hausmann was st i l l  pr act i c i ng l aw pendi ng hi s appeal  and t hat  

At t or ney Hupy chose t o i gnor e t he f al s i t y of  t hat  st at ement  f or  

an ext ended per i od of  t i me f or  hi s own f i nanci al  gai n and i n 

or der  t o har m a compet i ng l awyer .  

¶75 The OLR cont ends t hat  sendi ng out  t he mai l i ng agai n i n 

2006 was not  an i nnocent  mi st ake.   I t  st at es t hat  i f  At t or ney 

Hupy and hi s par t ner  had r evi ewed al l  adver t i s i ng communi cat i ons 

pr i or  t o t hei r  ci r cul at i on,  as At t or ney Hupy' s br i ef  asser t s,  he 

woul d have known t hat  t he ar t i c l e was no l onger  cor r ect  i n 2006.   

Thus,  t he OLR ar gues t hat  t he c i r cul at i on of  t he r epr i nt ed 

ar t i c l e was done at  l east  wi t h r eckl ess di sr egar d.  
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¶76 The OLR di sput es t hat  At t or ney Hausmann was pr act i c i ng 

l aw dur i ng hi s suspensi on i n 2006.   I t  emphasi zes t hat  t he 

r ef er ee expr essl y f ound t hat  At t or ney Hausmann was not  

pr act i c i ng l aw at  t hat  t i me.   I t  poi nt s t o t he r ef er ee' s 

st at ement  t hat  At t or ney Hausmann and t he Hausmann- McNal l y f i r m 

" went  t o gr eat  l engt hs t o compl y wi t h al l  par t s of  t he 

suspensi on or der , "  i ncl udi ng changi ng al l  s i gnage,  l et t er head,  

adver t i s i ng,  et c. ,  and hi r i ng out si de counsel  t o advi se t hem on 

compl yi ng wi t h t he or der .   Mor eover ,  t he OLR st r esses t hat  i n 

2006,  when t he br ochur e ar t i c l e was used f or  t he second t i me,  

At t or ney Hupy had no knowl edge of  any of  t he act i ons by At t or ney 

Hausmann and t he l aw f i r m t hat  he now cl ai ms const i t ut ed t he 

pr act i ce of  l aw by At t or ney Hausmann.   At t or ney Hupy devel oped 

t hat  evi dence onl y af t er  t he f act  when f aci ng char ges i n t hi s 

di sci pl i nar y pr oceedi ng.  

¶77 Wi t h r espect  t o At t or ney Hupy' s Fi r st  Amendment  

c l ai ms,  t he OLR not es t hat  commer ci al  speech,  i ncl udi ng at t or ney 

adver t i s i ng,  can be r egul at ed or  pr ohi bi t ed i f  i t  i s  f al se,  

decept i ve,  or  mi sl eadi ng.   Zauder er ,  471 U. S.  at  637- 38.   The 

OLR cont ends t hat  t he r ef er ee appr opr i at el y concl uded t hat  t he 

br ochur e ar t i c l e was commer ci al  speech because t he pr i mar y 

pur pose of  t he ar t i c l e was t o sol i c i t  busi ness and t o har m a 

maj or  compet i t or .   I t  f ur t her  asser t s t hat  t he br ochur e ar t i c l e 

i s not  ent i t l ed t o Fi r st  Amendment  pr ot ect i on because t he 

st at ement  about  At t or ney Hausmann st i l l  pr act i c i ng l aw i n 2006 

was unt r ut hf ul  and At t or ney Hupy knew i t  was unt r ut hf ul .  
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¶78 Under  our  st andar d of  r evi ew,  we f i r st  det er mi ne t hat  

t he r ef er ee' s f i ndi ngs of  f act  ar e not  c l ear l y er r oneous.   We 

t her ef or e adopt  t hose f i ndi ngs and use t hem t o det er mi ne whet her  

t he use of  t he br ochur e ar t i c l e i n 2006 was a v i ol at i on of  

SCR 20: 8. 4( c) .  

¶79 We concl ude t hat  t he f act s as f ound by t he r ef er ee 

show t hat  At t or ney Hupy di d v i ol at e SCR 20: 8. 4( c)  by mai l i ng t o 

pr ospect i ve c l i ent s i n 2006 a br ochur e cont ai ni ng t he st at ement  

t hat  an at t or ney,  who was cl ear l y At t or ney Hausmann,  " i s st i l l  

pr act i c i ng l aw pendi ng hi s appeal . "    

¶80 We f i r st  addr ess At t or ney Hupy' s cont ent i on t hat  t he 

br ochur e ar t i c l e di d not  i dent i f y At t or ney Hausmann by name.   

Al t hough t he ar t i c l e di d not  use At t or ney Hausmann' s name,  i t  

c l ear l y i dent i f i ed hi m by gi v i ng t he addr ess of  t he Hausmann-

McNal l y l aw f i r m and r ef er r i ng t o hi m as t he at t or ney who had 

pl ed gui l t y t o def r audi ng per sonal  i nj ur y c l i ent s.   I ndeed,  

At t or ney Hupy' s openi ng br i ef  t o t hi s cour t  acknowl edged t hat  

t he ar t i c l e r ef er r ed t o At t or ney Hausmann.  

¶81 We al so do not  agr ee wi t h At t or ney Hupy' s c l ai m t hat  

he cannot  be di sci pl i ned f or  usi ng t he ar t i c l e i n 2006 because 

t he ar t i c l e cont ai ned onl y a t echni cal  i naccur acy.   We 

acknowl edge t hat  t he " st i l l  pr act i c i ng"  st at ement  i n t he ar t i c l e 

was accur at e when i t  was f i r st  di ssemi nat ed i n 2003.   At t or ney 

Hupy acknowl edges,  on t he ot her  hand,  t hat  t he st at ement  was not  

t r ue when t he ar t i c l e was r epr i nt ed ver bat i m i n 2006 because by 

t hat  t i me At t or ney Hausmann' s cr i mi nal  appeal  had been compl et ed 

and hi s l i cense t o pr act i ce l aw i n Wi sconsi n had been suspended.   
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The st at ement  was cl ear l y a mi sr epr esent at i on of  f act  when i t  

was made agai n i n 2006.   That  i t  was a r epet i t i on of  a f or mer l y 

t r ue st at ement  does not  change i t s nat ur e as a f al se st at ement  

i n 2006.  

¶82 We f ur t her  r ej ect  At t or ney Hupy' s ar gument  t hat  t he 

f al se st at ement  cannot  be a v i ol at i on of  SCR 20: 8. 4( c)  because 

i t  was not  subst ant i al  enough and di d not  r el at e t o At t or ney 

Hupy' s f i t ness t o pr act i ce l aw.   The st at ement  i n t he ar t i c l e 

made i n 2006 asser t ed t hat  At t or ney Hausmann was st i l l  

pr act i c i ng l aw.   Thi s i s not  a de mi ni mi s accusat i on.   Si nce 

At t or ney Hausmann' s l i cense t o pr act i ce l aw i n t hi s st at e was 

suspended at  t hat  t i me,  At t or ney Hupy' s st at ement  was an 

accusat i on t hat  At t or ney Hausmann was vi ol at i ng t hi s cour t ' s 

suspensi on or der ,  a ser i ous al l egat i on of  pr of essi onal  

mi sconduct .  

¶83 Mor eover ,  wi t hout  deci di ng whet her  a mi sr epr esent at i on 

must  r el at e t o an at t or ney' s f i t ness t o pr act i ce l aw i n or der  t o 

be a v i ol at i on of  SCR 20: 8. 4( c) ,  we concl ude t hat  At t or ney 

Hupy' s mi sr epr esent at i on her e does i mpl i cat e hi s f i t ness t o 

pr act i ce l aw.   Thus,  even under  t he st andar d At t or ney Hupy 

desi r es,  hi s st at ement  i n t he br ochur e ar t i c l e v i ol at es t he 

r ul e.   He made a c l ear l y f al se st at ement  about  one of  hi s 

pr i mar y compet i t or s i n a br ochur e t hat  was par t  of  a di r ect  mai l  

adver t i s i ng package sent  t o a t ar get ed audi ence of  pot ent i al  

c l i ent s.   Maki ng f al se st at ement s about  a compet i ng l awyer  i n 

or der  t o obt ai n mor e cl i ent s f or  one' s sel f  c l ear l y i mpl i cat es 
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one' s f i t ness t o exer ci se t he pr i v i l ege of  pr act i c i ng l aw i n 

t hi s st at e.    

¶84 I ndeed,  t hat  concl usi on i s suppor t ed by t he f act  t hat  

anot her  r ul e of  pr of essi onal  conduct  expl i c i t l y  pr ohi bi t s maki ng 

f al se or  mi sl eadi ng communi cat i ons about  t he l awyer  or  t he 

l awyer ' s ser vi ces.   See SCR 20: 7. 1.   I f  i t  i s  an et hi cal  

v i ol at i on t o make a f al se or  mi sl eadi ng st at ement  about  one' s 

sel f  i n a communi cat i on wi t h pr ospect i ve c l i ent s,  t her e i s no 

r eason why i t  shoul d not  al so be an et hi cal  v i ol at i on t o make a 

f al se st at ement  about  a compet i ng l awyer  i n such a 

communi cat i on.   Bot h t ypes of  st at ement s may wr ongl y i nf l uence a 

pot ent i al  c l i ent ' s deci s i on about  whi ch l awyer  t o r et ai n or  not  

r et ai n.  

¶85 We next  addr ess At t or ney Hupy' s cont ent i on t hat  t he 

st at ement  at  i ssue was not  a mi sr epr esent at i on because At t or ney 

Hausmann was " st i l l  pr act i c i ng l aw"  i n 2006.   I n or der  t o 

pr evai l  on t hi s ar gument ,  At t or ney Hupy must  demonst r at e t hat  

t he r ef er ee' s f i ndi ngs of  f act  wer e c l ear l y er r oneous.   

Speci f i cal l y,  t he r ef er ee f ound t hat  ( 1)  " t her e i s no evi dence 

i n t hi s case t hat  [ At t or ney]  Hausmann pr act i ced l aw dur i ng hi s 

suspensi on"  and ( 2)  " [ t ] her e i s no evi dence t hat  he per f or med 

l egal  wor k on any cl i ent  f i l e or  was pr esent  on t he pr emi ses of  

t he l aw f i r m when any l egal  busi ness was conduct ed dur i ng hi s 

per i od of  suspensi on. "   

¶86 I t  i s  i mpor t ant  t o r ecogni ze t hat  t he st at ement  i n t he 

br ochur e ar t i c l e was not  meant  f or  an audi ence of  l egal  et hi cs 

pr of essor s,  but  f or  t he gener al  publ i c,  speci f i cal l y pot ent i al  
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per sonal  i nj ur y c l i ent s.   Thus,  t he phr ase " i s s t i l l  pr act i c i ng 

l aw"  must  be r ead accor di ng t o i t s or di nar y meani ng of  

r epr esent i ng c l i ent s.   None of  t he evi dence on whi ch At t or ney 

Hupy r el i es suppor t s a f i ndi ng t hat  At t or ney Hausmann was doi ng 

anyt hi ng r el at ed t o t he r epr esent at i on of  c l i ent s.   Regar dl ess 

of  whet her  or  not  At t or ney Hausmann shoul d have r el i nqui shed hi s 

shar es i n t he ser vi ce cor por at i on dur i ng t he per i od of  hi s 

suspensi on,  an i ssue we need not  deci de i n t hi s pr oceedi ng,  

mer el y passi vel y  owni ng shar es i n a ser vi ce cor por at i on,  wi t hout  

mor e,  does not  mean t hat  At t or ney Hausmann was " pr act i c i ng l aw"  

as t hat  phr ase i s gener al l y under st ood.   Mor eover ,  t he 2005 

cor por at e r epor t  c i t ed by At t or ney Hupy was f i l ed bef or e 

At t or ney Hausmann' s suspensi on t ook ef f ect .   I t  does not  

under cut  t he r ef er ee' s f i ndi ng t hat  At t or ney Hausmann was not  

pr act i c i ng l aw i n ear l y 2006,  especi al l y gi ven t he f act  t hat  t he 

2006 cor por at e r epor t  showed t hat  At t or ney Hausmann was no 

l onger  pr esi dent  of  t he ser vi ce cor por at i on.  

¶87 I n a r el at ed vei n,  At t or ney Hupy ar gues t hat  he shoul d 

not  be di sci pl i ned f or  t he ar t i c l e because t he OLR di d not  pr ove 

t hat  he was r eckl ess i n st at i ng t hat  At t or ney Hausmann was st i l l  

pr act i c i ng l aw i n ear l y 2006.   We di sagr ee t hat  t her e i s no 

evi dence t o suppor t  a concl usi on t hat  At t or ney Hupy act ed 

r eckl essl y.    

¶88 Fi r st ,  t he r ef er ee f ound t hat  At t or ney Hupy was awar e 

of  t he suspensi on of  At t or ney Hausmann' s l i cense t o pr act i ce l aw 

i n August  2005.   I ndeed,  At t or ney Hupy had hi s f i r m' s out si de 

l egal  counsel  st and out si de t he Hausmann- McNal l y f i r m' s of f i ces 
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on t he dat e t he suspensi on t ook ef f ect  i n 2005 t o ensur e t hat  

At t or ney Hausmann' s name had been r emoved f r om al l  s i gnage.   

Thi s was not  a s i t uat i on wher e At t or ney Hupy was i gnor ant  of  

what  t he s i t uat i on was at  t he t i me t hat  he r epubl i shed t he 

br ochur e i n 2006.  

¶89 Second,  At t or ney Hupy' s br i ef  i n t hi s cour t  poi nt s t o 

cont r adi ct or y st at ement s t hat  demonst r at e t hat  At t or ney Hupy' s 

second publ i cat i on of  t he br ochur e ar t i c l e was done ei t her  

knowi ngl y or  r eckl essl y.   Fi r st ,  At t or ney Hupy poi nt s t o 

t est i mony by hi msel f  and hi s par t ner  t hat  t hey r evi ewed al l  

communi cat i ons wr i t t en f or  c i r cul at i on by t hei r  f i r m t o ensur e 

t hei r  accur acy.   On t he ot her  hand,  At t or ney Hupy' s br i ef  

cont ends t hat  he " was not  act ual l y awar e t hat  t he t hr ee year  ol d 

ar t i c l e cont ai ned t he speci f i c ,  chal l enged phr ase"  or  t hat  t he 

passage of  t i me war r ant ed r evi ew of  t he cont ent s of  t he ar t i c l e.   

Gi ven At t or ney Hupy' s knowl edge of  t he suspensi on and t he st eps 

t aken by At t or ney Hausmann and hi s f i r m t o compl y wi t h t he 

suspensi on or der ,  i f  At t or ney Hupy di d act ual l y r evi ew t he 

br ochur e ar t i c l e i n ear l y 2006,  as he cl ai ms he al ways di d,  he 

woul d have not i ced t hat  t he ar t i c l e f al sel y st at ed t hat  At t or ney 

Hausmann was st i l l  pr act i c i ng l aw pendi ng hi s cr i mi nal  appeal .   

Thus,  hi s cont i nued use of  t hat  br ochur e ar t i c l e woul d have been 

wi t h knowl edge of  t he ar t i c l e' s f al s i t y r egar di ng t hat  

st at ement .   On t he ot her  hand,  i f  At t or ney Hupy was not  act ual l y  

awar e i n ear l y 2006 t hat  t he ar t i c l e cont ai ned t he al l egat i on 

t hat  At t or ney Hausmann was st i l l  pr act i c i ng l aw,  t hen he coul d 

not  have r evi ewed t he ar t i c l e pr i or  t o usi ng i t  a second t i me.   
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Publ i shi ng a st at ement ,  especi al l y a st at ement  t hat  a f el l ow 

l awyer  i s v i ol at i ng a supr eme cour t  or der ,  wi t hout  knowi ng t he 

cont ent s of  t he st at ement ,  i s  a qui nt essent i al  act  of  

r eckl essness.  

¶90 Thi r d,  i t  i s  i mpor t ant  t o not e t hat  t he r ef er ee 

expl i c i t l y  f ound t hat  At t or ney Hupy l ooked f or  and cr eat ed t he 

r easons he now gi ves as pr oof  of  At t or ney Hausmann pr act i c i ng 

l aw i n ear l y 2006 onl y wel l  af t er  t he br ochur e had been 

publ i shed agai n i n Mar ch 2006 and even af t er  t he gr i evance 

agai nst  hi m i n t hi s mat t er  had been f i l ed wi t h t he OLR.  

¶91 At t or ney Hupy' s c l ai m t hat  SCR 20: 8. 4( c)  v i ol at es hi s  

due pr ocess r i ght s because i t  i s  t oo vague t o pr ovi de an 

at t or ney wi t h not i ce of  what  i s pr ohi bi t ed has pr evi ousl y been 

r ej ect ed by t hi s  cour t .   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Schal ow,  131 Wi s.  2d 1,  13,  388 N. W. 2d 176 ( 1986) .   I n t hat  

case,  At t or ney Schal ow al l eged t hat  t he pr ohi bi t i on agai nst  

engagi ng i n " conduct  i nvol v i ng di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on, "  l ocat ed at  t he t i me i n SCR 20. 04( 4) ,  was 

over br oad and vague.   Af t er  not i ng t hat  t her e needs t o be a 

gr eat er  degr ee of  f l exi bi l i t y  wi t h r espect  t o vagueness i n 

at t or ney di sci pl i nar y r ul es t han i n cr i mi nal  st at ut es,  we 

concl uded t hat  t he r ul e agai nst  conduct  i nvol v i ng di shonest y,  

f r aud,  decei t  or  mi sr epr esent at i on pr ovi ded suf f i c i ent  not i ce of  

pr ohi bi t ed conduct  t o sat i sf y due pr ocess:  

Our  r ul e,  SCR 20. 04( 4) ,  whi l e set  f or t h i n gener al  
and,  ar guabl y,  l ess t han def i ni t e t er ms,  i s nei t her  so 
i ndef i ni t e as t o l eave a l awyer ,  at  hi s or  her  per i l ,  



No.  2007AP1281- D   

 

41 
 

t o guess i t s  meani ng nor  so l acki ng i n ascer t ai nabl e 
st andar ds as t o r ender  i t  const i t ut i onal l y i nf i r m.  

I d.   At t or ney Hupy' s ar gument s do not  convi nce us ot her wi se.   At  

a mi ni mum,  t he r ul e pr ovi ded suf f i c i ent  not i ce t o At t or ney Hupy 

t hat  at t or neys l i censed i n t hi s st at e must  avoi d maki ng f al se 

st at ement s about  ot her  l awyer s i n adver t i s i ng communi cat i ons t o 

pot ent i al  c l i ent s.  

¶92 We al so r ej ect  At t or ney Hupy' s c l ai m t hat  i mposi ng 

di sci pl i ne on hi m f or  r epubl i shi ng t he st at ement  i n t he br ochur e 

ar t i c l e i n 2006 woul d v i ol at e hi s f r ee speech r i ght s.   Fi r st ,  we 

concl ude,  as di d t he r ef er ee,  t hat  t he br ochur e ar t i c l e 

const i t ut ed commer ci al  speech.   At t or ney Hupy cont ends t hat  t he 

ar t i c l e was not  commer ci al  speech because i t  di d not  expr essl y 

pr opose a commer ci al  t r ansact i on.   The br ochur e ar t i c l e,  

however ,  was not  di st r i but ed as a st and- al one communi cat i on.   I t  

was par t  of  a packet  of  mat er i al s t hat  At t or ney Hupy and hi s 

f i r m sent  t o pot ent i al  per sonal  i nj ur y c l i ent s.   The br ochur e 

ar t i c l e was cl ear l y meant  t o act  t oget her  wi t h t he ot her  

mat er i al s i n t he packet  t o convi nce t he r eci pi ent  t o cont act  

At t or ney Hupy and hi s f i r m so t hat  a c l i ent  r el at i onshi p coul d 

be f or med,  or  at  l east  di scussed.   The use of  t he br ochur e i n an 

ongoi ng di r ect  mai l  adver t i s i ng campai gn bel i es At t or ney Hupy' s  

c l ai m t hat  t he br ochur e ar t i c l e was si mpl y i nt ended t o educat e 

or  advi se t he publ i c about  t he danger s of  l awyer  adver t i s i ng.   

¶93 Havi ng concl uded t hat  t he br ochur e ar t i c l e was 

commer ci al  speech,  we have no t r oubl e concl udi ng t hat  t he 

st at ement  i n t he ar t i c l e was not  pr ot ect ed by ei t her  t he Fi r st  
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Amendment  of  t he Uni t ed St at es Const i t ut i on or  Ar t i c l e I ,  

sect i on 3 of  t he Wi sconsi n Const i t ut i on,  even under  an 

i ndependent  st andar d of  r evi ew.   Whi l e commer ci al  speech 

gener al l y mer i t s  some pr ot ect i on under  t he Fi r st  Amendment ,  t hat  

pr ot ect i on does not  ext end t o commer ci al  speech t hat  i s f al se,  

decept i ve,  or  mi sl eadi ng.   Zauder er ,  471 U. S.  at  638.   Because 

t he st at ement  i n t he ar t i c l e t hat  At t or ney Hausmann was st i l l  

pr act i c i ng l aw pendi ng hi s appeal  was cl ear l y f al se when i t  was 

r epubl i shed i n 2006,  t he Fi r st  Amendment  does not  pr ot ect  

At t or ney Hupy f r om bei ng di sci pl i ned f or  t hat  et hi cal  v i ol at i on.  

¶94 We next  t ur n t o Count  3 of  t he compl ai nt ,  whi ch 

i nvol ved At t or ney Hupy' s use of  a 35t h anni ver sar y st i cker  on hi s 

f i r m' s l et t er head i n 2004.   I n addi t i on t o r ai s i ng many of  t he 

same ar gument s he made wi t h r espect  t o Count s 1 and 2,  At t or ney 

Hupy cont ends t hat  t he r ef er ee ef f ect i vel y shi f t ed t he bur den of  

pr oof  f r om t he OLR t o hi m.   Speci f i cal l y,  he cont ends t hat  t her e 

was a st i pul at i on t hat  t he l aw f i r m cor por at i on had a cont i nuous 

exi st ence back t o 1974 and t hat  t he r ef er ee' s concl usi on t hat  

t he l aw f i r m' s exi st ence di d not  ext end back t o 1969 was based 

on a f i ndi ng t hat  t her e was i nsuf f i c i ent  evi dence t o concl ude 

t hat  t her e was one cont i nuous par t ner shi p bet ween 1969 and 1974 

i nst ead of  a ser i es of  par t ner shi ps.   He asser t s t hat  t he 

r ef er ee t her ef or e r equi r ed hi m t o pr ove t hat  t her e had been one 

cont i nuous par t ner shi p bet ween 1969 and 1974 r at her  t han 

r equi r i ng t he OLR t o pr ove t hat  t her e had been a ser i es of  

separ at e par t ner shi ps.    
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¶95 At t or ney Hupy al so cont ends t hat  t he r ef er ee' s f i ndi ng 

of  f act  t hat  t he l aw f i r m he owned i n 2004 coul d not  t r ace i t s 

exi st ence back t o at  l east  1969 i s er r oneous.   He asser t s t hat  

t he var i ous l awyer s associ at ed wi t h t he f i r m over  t he year s al l  

t est i f i ed t hat  t he f i r m never  ceased t o exi st  af t er  1969 and 

t hat  t hey under st ood t he f i r m' s f oundi ng dat e t o be no l at er  

t han 1969.  

¶96 I n addi t i on,  At t or ney Hupy ar gues t hat  t he r ef er ee 

er r ed i n maki ng an unsubst ant i at ed det er mi nat i on t hat  a 

di f f er ence bet ween a 1974 f oundi ng dat e and a 1969 f oundi ng dat e 

was mat er i al .   He not es t hat  t he OLR submi t t ed no evi dence 

r egar di ng t he mat er i al i t y  of  any such di f f er ence,  whi l e hi s 

exper t  wi t ness opi ned t hat  no r easonabl e consumer  woul d make a 

deci s i on on hi r i ng a l aw f i r m based on a di f f er ence of  a f ew 

year s i n i t s f oundi ng dat e.  

¶97 Al t hough i t  acknowl edges t hat  t her e has never  bef or e 

been an at t or ney di sci pl i nar y case i nvol v i ng t he f oundi ng dat e 

of  a l aw f i r m,  t he OLR cont ends t hat  t he r ef er ee' s f i ndi ng of  a 

v i ol at i on her e shoul d be uphel d.   I t  ur ges t hat  under  Wi sconsi n 

par t ner shi p l aw,  t he bur den of  pr oof  shoul d be on t he par t y 

c l ai mi ng t hat  a s i ngl e par t ner shi p exi st ed pr i or  t o 1974,  whi ch 

woul d be At t or ney Hupy.   I t  f ur t her  asser t s t hat  At t or ney Hupy 

di d not  demonst r at e t hat  a s i ngl e par t ner shi p exi st ed pr i or  t o 

1974 because t her e was i nsuf f i c i ent  evi dence t o est abl i sh t hat  

t he i ndi v i dual s who pr act i ced t oget her  pr i or  t o 1974 act ual l y 

had a communi t y of  i nt er est  i n t he capi t al  empl oyed by t hem,  had 

equal  voi ces i n t he management  of  a s i ngl e ent i t y,  and shar ed 
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t he pr of i t s and l osses of  a s i ngl e or gani zat i on,  whi ch ar e al l  

el ement s necessar y t o cr eat e a val i d par t ner shi p under  Wi s.  

St at .  ch.  178.   See St er n v.  Dep' t  of  Revenue,  63 Wi s.  2d 506,  

509- 10,  217 N. W. 2d 326 ( 1974) .   Wi t h r espect  t o t he quest i on of  

mat er i al i t y ,  t he OLR si mpl y poi nt s t o t he r ef er ee' s st at ement  

t hat  a r easonabl e c l i ent  woul d have f el t  mi sl ed i f  he or  she had 

l at er  l ear ned t hat  t he 35t h anni ver sar y st i cker  had been f al se.  

¶98 We concl ude t hat  Count  3 can be r esol ved on t he i ssue 

of  mat er i al i t y .   Supr eme cour t  r ul e 20: 7. 1 pr ohi bi t s a l awyer  

f r om maki ng f al se or  mi sl eadi ng communi cat i ons about  t he l awyer  

or  t he l awyer ' s ser vi ces.   For mer  SCR 20: 7. 1( a)  expl ai ns t hat  a 

communi cat i on i s f al se or  mi sl eadi ng i f  i t  " cont ai ns a mat er i al  

mi sr epr esent at i on of  f act  or  l aw or  omi t s a f act  necessar y t o 

make t he st at ement  consi der ed as a whol e not  mat er i al l y  

mi sl eadi ng. "   I t  i s  t her ef or e c l ear  t hat  a f al se or  mi sl eadi ng 

st at ement  about  t he at t or ney or  t he at t or ney' s ser vi ces must  be 

mat er i al  f or  t her e t o be a v i ol at i on of  t he r ul e.  

¶99 Fi r st ,  we addr ess t he r ef er ee' s comment s about  t he 

Redempt i on Agr eement  under  whi ch At t or ney Jacobson sol d al l  of  

hi s shar es back t o t he ser vi ce cor por at i on,  l eavi ng At t or ney 

Hupy as t he r emai ni ng shar ehol der .   Because t he Redempt i on 

Agr eement  cont ai ned a pr ovi s i on t hat  each at t or ney woul d have 

t he excl usi ve r i ght  t o t he use of  t hei r  r espect i ve names,  t he 

r ef er ee st at ed t hat  At t or ney Hupy had i mpr oper l y made use of  

At t or ney Jacobson' s name and hi st or y by usi ng t he dat e on whi ch 

At t or ney Jacobson st ar t ed t he f i r m i n whi ch At t or ney Hupy i s now 

a shar ehol der .  
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¶100 We di sagr ee t hat  t he Redempt i on Agr eement  pr ohi bi t ed 

At t or ney Hupy f r om communi cat i ng about  t he dat e when t he f i r m 

whi ch he now par t i al l y  owns was st ar t ed.   Pl aci ng a 35t h 

anni ver sar y st i cker  on t he f i r m' s l et t er head di d not  use 

At t or ney Jacobson' s name i n v i ol at i on of  t he cont r act ual  

pr ovi s i on.   The r ef er ee poi nt s t o no cont r act ual  pr ovi s i on t hat  

pr ohi bi t ed At t or ney Hupy f r om speaki ng about  t he hi st or y of  t he 

l egal  ser vi ce cor por at i on he sol el y owned f ol l owi ng t he 

r edempt i on of  At t or ney Jacobson' s shar es.   Thus,  s i nce t her e i s  

no di sput e t hat  t hi s ser vi ce cor por at i on was i ncor por at ed i n 

1974 and has been i n cont i nuous exi st ence as a l aw f i r m si nce 

t hat  t i me,  we f i nd no r eason why At t or ney Hupy coul d not  make 

st at ement s i n 2004 t hat  t he l aw f i r m of  whi ch he was t hen an 

owner  had at  l east  a 1974 f oundi ng dat e.  

¶101 Gi ven t hi s backgr ound,  t he quest i on of  mat er i al i t y  

becomes cl ear er .   The i ssue i s not  whet her  a pot ent i al  c l i ent  or  

ot her  r eader  of  t he anni ver sar y st i cker  woul d f i nd t he 

di f f er ence bet ween a 35t h anni ver sar y st i cker  and no anni ver sar y 

st i cker  mat er i al .   At t or ney Hupy was ent i t l ed at  l east  t o 

communi cat e i n 2004 t hat  t he l aw f i r m he t hen owned was 30 year s 

ol d.   The t r ue quest i on pr esent ed i s t her ef or e whet her  a 

pot ent i al  c l i ent  or  ot her  r eader  woul d have f ound i t  t o be a 

mat er i al  di f f er ence i f  t he st i cker  had r ead " 30t h Anni ver sar y"  

i nst ead of  " 35t h Anni ver sar y. "   We agr ee wi t h At t or ney Hupy t hat  

no r easonabl e per son woul d be i nf l uenced by a f i ve- year  

di f f er ence bet ween a per sonal  i nj ur y l aw f i r m t hat  was ei t her  30 

year s ol d or  35 year s ol d.   I n ot her  wor ds,  we do not  bel i eve 



No.  2007AP1281- D   

 

46 
 

t hat  any r easonabl e per son woul d have r et ai ned At t or ney Hupy' s  

l aw f i r m on t he bel i ef  t hat  i t  was 35 year s ol d but  woul d not  

have r et ai ned t he f i r m i f  he/ she knew t hat  i t  was r eal l y onl y 30 

year s ol d.   Consequent l y,  because we det er mi ne t hat  t he 

anni ver sar y st i cker ,  even i f  f al se or  mi sl eadi ng,  was not  

mat er i al ,  we concl ude t hat  At t or ney Hupy' s use of  t he st i cker  

was not  a v i ol at i on of  f or mer  SCRs 20: 7. 1( a)  or  20: 7. 5( a) .  

¶102 Wi t h a maj or i t y  of  t he cour t  havi ng concl uded t hat  

At t or ney Hupy vi ol at ed SCR 20: 8. 4( c)  by r eci r cul at i ng a br ochur e 

ar t i c l e i n ear l y 2006,  as al l eged i n Count  2 of  t he OLR' s 

compl ai nt ,  we addr ess t he pr oper  l evel  of  di sci pl i ne.   We 

concl ude t hat  a publ i c r epr i mand i s appr opr i at e i n t hi s 

s i t uat i on.     

¶103 We acknowl edge t hat  At t or ney Hupy has not  pr evi ousl y 

been t he subj ect  of  pr of essi onal  di sci pl i ne and t hat  he 

cooper at ed wi t h t he OLR' s i nvest i gat i on.   We agr ee wi t h t he 

r ef er ee,  however ,  t hat  t he use of  t he br ochur e ar t i c l e wi t h t he 

f al se st at ement  i n ear l y 2006 was a ser i ous v i ol at i on t hat  

r equi r es a publ i c r epr i mand.   As t he r ef er ee f ound,  At t or ney 

Hupy sent  out  a f al se st at ement  essent i al l y  al l egi ng t hat  one of  

hi s pr i mar y l awyer  compet i t or s was vi ol at i ng t hi s cour t ' s 

suspensi on or der  and engagi ng i n unet hi cal  conduct  i n or der  f or  

At t or ney Hupy t o gai n a compet i t i ve advant age over  t he ot her  

l awyer .   Thi s not  onl y har med t he ot her  l awyer ,  but  mor e 

i mpor t ant l y har med t he publ i c.   I ndeed,  i t  har med a por t i on of  

t he publ i c t hat  may ver y wel l  have been l ooki ng f or  l egal  

r epr esent at i on at  t he t i me i t  r ecei ved t he br ochur e ar t i c l e.   
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Mor eover ,  t hi s was not  a f al se st at ement  made t o a l i mi t ed 

number  of  pot ent i al  c l i ent s.   I t  i s  c l ear  t hat  At t or ney Hupy and 

hi s f i r m i ncl uded t hi s f al se s t at ement  i n mai l i ngs t hat  wer e 

sent  t o t housands of  i ndi v i dual s  who had r ecent l y been i nvol ved 

i n a vehi c l e col l i s i on and t her ef or e may have been pot ent i al  

c l i ent s.  

¶104 Mor eover ,  t he r ef er ee f ound t hat  At t or ney Hupy has 

l i t t l e appr eci at i on f or  t he ser i ousness of  hi s mi sconduct .   The 

r ef er ee f ound t r oubl esome At t or ney Hupy' s at t empt  t o j ust i f y hi s  

f al se st at ement  about  At t or ney Hausmann as bei ng par t  of  an 

" educat i onal "  pl an r at her  t han acknowl edgi ng t hat  he shoul d not  

have mai l ed out  t he same br ochur e i n 2006 when i t  now cont ai ned 

a f al se st at ement  about  a compet i ng l awyer .   Al t hough a l awyer  

accused of  mi sconduct  may cer t ai nl y l i t i gat e t he mat t er ,  we 

agr ee wi t h t he r ef er ee' s f i ndi ng t hat  i t  st r ai ns cr edul i t y t oo 

f ar  t o c l ai m t hat  a br ochur e t hat  At t or ney Hupy l abel ed as 

" adver t i s i ng"  and di r ect ed t o i ndi v i dual s who wer e l i kel y t o be 

consi der i ng hi r i ng a l awyer  was mer el y " educat i onal . "   At t or ney 

Hupy' s f ai l ur e t o acknowl edge t he t r ue nat ur e of  t he br ochur e 

ar t i c l e and t he ser i ousness of  t he f al se st at ement  wi t hi n i t  

counsel s i n f avor  of  publ i c di sci pl i ne i n t hi s case.  

¶105 I n addi t i on,  al t hough ever y di sci pl i nar y case i s 

uni que,  t her e ar e pr ecedent s t hat  suppor t  t he i mposi t i on of  a 

publ i c r epr i mand f or  a v i ol at i on l i ke t he one commi t t ed by 

At t or ney Hupy.   See,  e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Campbel l ,  113 Wi s.  2d 715,  335 N. W. 2d 881 ( 1983)  

( accept i ng st i pul at i on and i mposi ng publ i c r epr i mand on at t or ney 



No.  2007AP1281- D   

 

48 
 

who f al sel y adver t i sed t hat  he was a par t ner  i n a l aw f i r m 

r at her  t han an empl oyee) ;  Publ i c Repr i mand of  James S.  Li ndgr en,  

2010- 8 ( consensual  publ i c r epr i mand i mposed on at t or ney who used 

l aw f i r m l et t er head i ndi cat i ng he had cont i nui ng and f ul l  

af f i l i at i on wi t h l aw f i r m when he had ei t her  no st at us or  of  

counsel  st at us f or  a l i mi t ed pur pose) ;  Publ i c  Repr i mand of  

Nancy L.  Ber gst r om,  2009- 4 ( consensual  publ i c r epr i mand i mposed 

on at t or ney wi t h no pr i or  di sci pl i ne who i ssued pr ess r el ease 

cont ai ni ng f al se st at ement ) .  

¶106 Fi nal l y,  we addr ess t he i ssue of  t he cost s of  t hi s 

pr oceedi ng.   Pr i or  t o t he appeal  i n t hi s mat t er ,  t he OLR 

submi t t ed a st at ement  of  cost s t hat  r equest ed a pr e- appeal  cost  

assessment  of  $45, 916. 88 agai nst  At t or ney Hupy.   Of  t hat  amount ,  

$29, 356. 42 was f or  t he r ef er ee' s f ees and expenses.   The OLR 

r equest ed $6, 174. 00 i n at t or ney f ees f or  88. 2 hour s of  wor k and 

$630. 86 i n di sbur sement s.    

¶107 At t or ney Hupy made a number  of  obj ect i ons t o t hi s 

r equest ed amount  and asked t hat  t he cost s be r educed.   

Speci f i cal l y,  he cont ended t hat  t he maj or i t y of  t he OLR' s 

al l egat i ons agai nst  hi m had been shown t o be basel ess.   He 

f ur t her  ar gued t hat  t he mi sconduct  f ound by t he r ef er ee was 

subj ect  t o di sput e and t hat  he shoul d not  be r equi r ed t o pay 

such hi gh cost s  when he was act i ng i n t he publ i c i nt er est  by 

educat i ng t he publ i c about  l awyer  adver t i s i ng.   At t or ney Hupy 

al so speci f i cal l y obj ect ed t o t he amount  of  t he r ef er ee' s f ees.   

He asser t ed t hat  t he number  of  hour s t he r ef er ee had spent  on 

t hi s case ( 481. 6 hour s)  was excessi ve because i t  was near l y f i ve 
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t i mes gr eat er  t han t he 88. 2 hour s i dent i f i ed by t he OLR.   He 

r equest ed t hat  t he r ef er ee' s f ees be r educed so t hat  t hey 

cor r el at ed wi t h t he number  of  hour s r equest ed by t he OLR.  

¶108 At  or al  ar gument ,  t hi s cour t  quest i oned OLR' s counsel  

about  i t s f ee r ecor ds.   Speci f i cal l y,  we not ed t hat  i t  appear ed 

t hat  t he OLR' s bi l l i ng i t emi zat i on di d not  cont ai n ent r i es f or  

at  l east  some dat es on whi ch t he di sci pl i nar y hear i ng had been 

hel d.   OLR' s counsel  r esponded t hat  she woul d r evi ew t he bi l l i ng 

r ecor ds.  

¶109 Fol l owi ng or al  ar gument ,  t he OLR submi t t ed a 

" suppl ement al  and amended"  st at ement  of  cost s.   Most  of  t he 

cost s wer e t he same as i n t he or i gi nal  st at ement ,  i ncl udi ng t he 

f ees r equest ed f or  t he r ef er ee.   However ,  i n addi t i on t o addi ng 

a r equest  f or  t he f ees i t  i ncur r ed dur i ng t hi s appeal  ( 35 hour s 

and $2, 450) ,  t he OLR al so st at ed t hat  af t er  r evi ewi ng i t s t i me 

r ecor ds,  i t s  counsel  had di scover ed an addi t i onal  58. 53 hour s of  

pr e- appel l at e wor k,  whi ch i ncr eased i t s pr e- appel l at e f ees f r om 

$6, 174 t o $10, 271. 11,  a di f f er ence of  $4, 097. 11.   The t ot al  

amount  r equest ed by t he OLR i n i t s " suppl ement al  and amended"  

st at ement  of  cost s was $52, 463. 99.  

¶110 At t or ney Hupy di d not  obj ect  t o t he f ees i ncur r ed by 

t he OLR on appeal ,  but  he di d r est at e hi s ear l i er  obj ect i ons and 

di d speci f i cal l y r ai se a new obj ect i on t o t he OLR' s i ncr eased 

r equest  f or  pr e- appel l at e f ees.   He not ed t hat  t he OLR had 

of f er ed no expl anat i on f or  how or  why t he i ncr eased pr e-

appel l at e f ees had been omi t t ed f r om t he OLR' s i ni t i al  st at ement  

of  cost s,  whi ch he cl ai med depr i ved hi m of  an oppor t uni t y t o 



No.  2007AP1281- D   

 

50 
 

eval uat e t hem.   I n addi t i on,  he cont ended t hat  t he submi ssi on of  

t hose addi t i onal  pr e- appel l at e f ees came mont hs af t er  t he 

deadl i ne f or  such f ee r equest s,  whi ch was 20 days af t er  t he 

f i l i ng of  t he r ef er ee' s r epor t .   See SCR 22. 24( 2) .  

¶111 I n r esponse,  t he OLR acknowl edged t hat  i t s counsel  had 

made mi st akes i n l i s t i ng her  pr e- appel l at e hour s i n i t s or i gi nal  

st at ement  of  cost s.   I t  asser t ed,  however ,  t hat  i t  shoul d be 

al l owed t o cor r ect  i t s  mi st ake.   I t  c l ai med t hat  i t s 

suppl ement al  st at ement  was t i mel y because t he r ul es al l ow t he 

OLR t o f i l e a suppl ement al  st at ement  when an appeal  i s  f i l ed.   

See SCR 22. 24( 2)  ( suppl ement al  st at ement  of  cost s may be f i l ed 

wi t hi n 14 days af t er  an appeal  i s  assi gned f or  submi ssi on t o t he 

cour t  or  br i ef s or der ed by t he cour t  ar e f i l ed) .   To t he ext ent  

t hat  t he pr e- appel l at e f ee r equest  was i ncr eased af t er  t he 

f i l i ng of  t he appeal ,  t he OLR si mpl y cont ended t hat  t he t i me 

l i mi t  f or  i ni t i al  cost  st at ement s i s not  j ur i sdi ct i onal  and 

shoul d be ext ended her e.  

¶112 Fi r st ,  we addr ess t he OLR' s " amendment "  of  i t s  pr e-

appel l at e f ees i n i t s post - appel l at e st at ement  of  cost s.   The 

f our  j ust i ces who have f ound a v i ol at i on on Count  2 ( Chi ef  

Just i ce Abr ahamson,  Just i ce Br adl ey,  Just i ce Cr ooks,  and Just i ce 

Pr osser )  concl ude t hat  i n t he pr esent  case t he OLR shoul d be 

bound by t he hour s and f ees t hat  i t  submi t t ed i n i t s or i gi nal  

st at ement  of  cost s.   The r ul es do r equi r e t hat  t he OLR i s t o 

submi t  i t s  pr i mar y st at ement  of  cost s wi t hi n 20 days af t er  t he 

f i l i ng of  t he r ef er ee' s r epor t .   SCR 22. 24( 2) .   That  i ni t i al  

st at ement  of  cost s shoul d set  f or t h al l  of  t he OLR' s f ees 
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t hr ough t he t i me of  t he r ef er ee' s r epor t .   The " suppl ement al "  

st at ement  of  cost s t hat  i s  cont empl at ed i n cases wher e an appeal  

i s  f i l ed i s desi gned t o al l ow t he OLR t o add f ees and expenses 

t hat  i t  i ncur r ed dur i ng t he appel l at e pr ocess.   I t  i s  not  

i nt ended t o al l ow t he OLR t o change i t s pr e- appel l at e f ee 

r equest ,  at  l east  not  wi t hout  a demonst r at i on of  some val i d 

r eason f or  doi ng so.    

¶113 I n t hi s s i t uat i on t he OLR has not  pr ovi ded an adequat e 

r eason f or  why i t  f ai l ed t o i ncl ude al l  of  i t s  counsel s '  hour s 

i n t he or i gi nal  st at ement  of  cost s.   Thi s was not  a s i t uat i on 

wher e some i nadver t ent l y over l ooked ent r y was i mmedi at el y 

cor r ect ed.   I ndeed,  t he OLR was not  even awar e t hat  i t s l i s t i ng 

of  hour s coul d not  possi bl y be compl et e unt i l  t hi s cour t  br ought  

t he i ssue t o i t s at t ent i on at  or al  ar gument .   Mor eover ,  t he OLR 

has pr ovi ded no expl anat i on as t o how t he addi t i onal  hour s i t  i s  

now r equest i ng wer e di scover ed or  r ecover ed af t er  or al  ar gument .   

Wi t hout  t hat  sor t  of  expl anat i on,  we have no way of  knowi ng 

whet her  t hat  pr ocess,  whi ch was cl ear l y out si de of  t he nor mal  

pr ocess,  pr oduced a r el i abl e l i s t i ng of  hour s expended and f ees 

i ncur r ed.   Thus,  havi ng el i mi nat ed t he OLR' s " amended"  pr e-

appel l at e f ees,  t he l ar gest  amount  of  cost s  t hat  coul d be 

i mposed on At t or ney Hupy woul d be $48, 366. 88.  

¶114 Thr ee member s of  t hi s cour t  ( Chi ef  Just i ce Abr ahamson,  

Just i ce Br adl ey,  and Just i ce Cr ooks)  concl ude t hat  At t or ney Hupy 

shoul d be l i abl e f or  t hi s amount .   They not e t hat  under  t he 
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cur r ent  ver si on of  SCR 22. 24( 1m) , 12 t he cour t ' s  gener al  pol i cy  

i s,  upon a f i ndi ng of  mi sconduct ,  t o i mpose al l  cost s upon t he 

r espondent  at t or ney,  unl ess t he at t or ney i s abl e t o demonst r at e 

ext r aor di nar y c i r cumst ances.   They concl ude t hat ,  wi t h t he 

except i on of  t he " amended"  pr e- appel l at e cost s deni ed above,  

At t or ney Hupy has not  pr ovi ded an adequat e r eason t o devi at e 

f r om t he cour t ' s  gener al  pr act i ce of  i mposi ng f ul l  cost s.    

¶115 The f our t h j ust i ce who has det er mi ned t hat  At t or ney 

Hupy engaged i n at  l east  one count  of  mi sconduct  ( Just i ce 

Pr osser )  bel i eves t hat  t he cost s i n t hi s pr oceedi ng shoul d be 

r educed t o some degr ee.   Just i ce Pr osser  bel i eves t hat  a 

                                                 
12 SCR 22. 24( 1m)  pr ovi des:  

The cour t ' s  gener al  pol i cy i s  t hat  upon a f i ndi ng 
of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s,  
i ncl udi ng t he expenses of  counsel  f or  t he of f i ce of  
l awyer  r egul at i on,  upon t he r espondent .   I n cases 
i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  may,  
i n t he exer ci se of  i t s  di scr et i on,  r educe t he amount  
of  cost s i mposed upon a r espondent .   I n exer ci s i ng i t s 
di scr et i on r egar di ng t he assessment  of  cost s,  t he 
cour t  wi l l  consi der  t he submi ssi ons of  t he par t i es and 
al l  of  t he f ol l owi ng f act or s:  

( a)  The number  of  count s char ged,  cont est ed,  and 
pr oven.  

( b)  The nat ur e of  t he mi sconduct .  

( c)  The l evel  of  di sci pl i ne sought  by t he par t i es 
and r ecommended by t he r ef er ee.  

( d)  The r espondent ' s cooper at i on wi t h t he 
di sci pl i nar y pr ocess.  

( e)  Pr i or  di sci pl i ne,  i f  any.  

( f )  Ot her  r el evant  c i r cumst ances.  
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r el at i vel y smal l  r educt i on i n t he cost s i s appr opr i at e i n t hi s 

case gi ven t hat  At t or ney Hupy has been f ound t o have engaged i n 

mi sconduct  on onl y one out  of  t he t hr ee count s t he OLR al l eged.   

I n addi t i on,  Just i ce Pr osser  not es t hat  t hi s di sci pl i nar y 

pr oceedi ng di d not  st em f r om At t or ney Hupy' s bet r ayal  of  hi s 

c l i ent s.   Rat her ,  i t  s t emmed i ni t i al l y  f r om a di sput e bet ween 

compet i ng at t or neys.   Mor eover ,  gi ven t he nat ur e of  t he 

mi sconduct  at  i ssue,  t he end r esul t  of  t hi s pr oceedi ng wi l l  be a 

publ i c r epr i mand on an at t or ney who has never  pr evi ousl y been 

di sci pl i ned.   Just i ce Pr osser  concl udes t hat  i t  woul d s i mpl y be 

unf ai r  t o i mpose near l y $50, 000 i n cost s on At t or ney Hupy under  

t hese ci r cumst ances.  

¶116 Consequent l y,  al t hough t her e ar e f our  j ust i ces who 

woul d i mpose cost s,  t her e i s not  f ul l  agr eement  among t hose f our  

j ust i ces as t o t he amount  of  cost s.   Thr ee j ust i ces woul d i mpose 

cost s i n excess of  $35, 000 and one j ust i ce woul d i mpose cost s of  

$35, 000.   Because t her e must  be at  l east  f our  j ust i ces out  of  

t he s i x par t i c i pat i ng j ust i ces t o f or m a maj or i t y f or  any 

r esul t ,  t her e i s  a maj or i t y onl y  t o i mpose $35, 000 i n cost s on 

At t or ney Hupy.   Four  j ust i ces agr ee t hat  cost s of  at  l east  

$35, 000 shoul d be i mposed.   Ther e ar e not  f our  j ust i ces who 

agr ee on any hi gher  cost  amount .   Thus,  t he cour t  det er mi nes 

t hat  At t or ney Hupy must  pay cost s i n t hi s pr oceedi ng i n t he 

amount  of  $35, 000.  

¶117 To summar i ze,  t he cour t  i s  evenl y spl i t  wi t h r espect  

t o whet her  At t or ney Hupy' s use of  a post car d st at i ng t hat  

l awyer s can mai l  l et t er s and adver t i se on t el evi s i on wi t hout  
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ever  havi ng t r i ed a per sonal  i nj ur y case vi ol at ed SCR 20: 8. 4( c) .   

A maj or i t y of  t he cour t  concl udes t hat  At t or ney Hupy' s  

di st r i but i on of  a br ochur e ar t i c l e i n ear l y 2006 t hat  i ndi cat ed 

At t or ney Hausmann was st i l l  pr act i c i ng l aw pendi ng hi s cr i mi nal  

appeal  const i t ut ed conduct  i nvol v i ng a mi sr epr esent at i on,  i n 

v i ol at i on of  SCR 20: 8. 4( c) .   The cour t  f ur t her  concl udes t hat  

At t or ney Hupy' s use of  a 35t h anni ver sar y st i cker  on hi s f i r m' s 

l et t er head i n 2004 was not  a v i ol at i on of  f or mer  SCRs 20: 7. 1( a)  

or  20: 7. 5( a) .   Gi ven t he v i ol at i on of  SCR 20: 8. 4( c)  i n 

connect i on wi t h t he br ochur e ar t i c l e,  t he cour t  det er mi nes t hat  

At t or ney Hupy shoul d be publ i c l y r epr i manded f or  hi s 

pr of essi onal  mi sconduct .   Fi nal l y,  a maj or i t y  of  t he cour t  

concl udes t hat  At t or ney Hupy shoul d be r equi r ed t o pay cost s i n 

t he amount  of  $35, 000.  

¶118 I T I S ORDERED t hat  Mi chael  F.  Hupy i s publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .  

¶119 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Mi chael  F.  Hupy pay t o t he Of f i ce of  Lawyer  

Regul at i on cost s i n t he amount  of  $35, 000.   I f  t he cost s ar e not  

pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o t hi s 

cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  t he 

l i cense of  Mi chael  F.  Hupy t o pr act i ce l aw i n Wi sconsi n shal l  be 

suspended unt i l  f ur t her  or der  of  t he cour t .  

¶120 MI CHAEL J.  GABLEMAN,  J. ,  di d not  par t i c i pat e.  
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¶121 PATI ENCE DRAKE ROGGENSACK,  J.  and ANNETTE KI NGSLAND 

ZI EGLER,  J.  (dissenting).   We concl ude t hat  t he Of f i ce of  

Lawyer  Regul at i on has f ai l ed t o meet  i t s bur den t o pr ove any of  

t he count s al l eged i n t he Compl ai nt .   Accor di ngl y,  we woul d 

di smi ss t he Compl ai nt  agai nst  At t or ney Hupy and we r espect f ul l y 

di ssent  f r om t he maj or i t y opi ni on.  
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